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civil service principle of technical competence and political neutrality. Bu-
reaucrats, accordingly, are partially insulated from close control by our de-
mocratically elected president. Bureaucratic decisions are binding upon us
and affect our lives, but we citizens have little direct control over them. We
do, however, have considerable indirect leverage through our elected mem-
bers of Congress, who watch over agency activities, appropriate funds annu-
ally, and attend to the complaints of their constituents. Citizens also have
indirect control through the interest groups they support.

Pluralists assign great importance to these checks on bureaucratic per-
formance to ensure that the ruled have a substantial measure of control over
their rulers. Elitists tend to focus on broad policy issues, not the details of pol-
icy implementation. For elitists the activities of bureaucrats are of less inter-
est than the policy priorities of their masters.
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The Federal Judiciary

Eras of Judicial Interpretation

The early Supreme Court period

Marshall Court protects private property and furthers national
power

Taney Court supports state police power and is deeply divided
by slavery issue

Civil War and Reconstruction lead to decline in the position
of the Court

Court increases in status and becomes protective of corporate
property against national and state regulation

Court removes itself from determining economic and social
policy and begins to expand individual rights

Warren Court expands rights in the areas of speech and as-
sociation, religion, voting, race, and the criminal process

m:nmon and Rehnquist Courts slow the expansion of individual
rights and give greater deference to state power
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Of the three branches of government at the national level, the &.:&.N.QQQ re-
mains the most insulated from political influence. It is, however, an important
part of the policy-making process. Throughout the nation’s EMSQ‘ the courts
have used the Constitution to protect various interests against S.m g«mna of
majority power. The authority of courts to N.stEx.S the ﬁc:&;::c:. m.SQ.
statutes often enables them to give the final definition to a policy position.

This chapter describes the structure and c,umS:.Q.a of the federal courts.
It begins with a general explanation of the legal wa.za .\E, %.a federal courts
and the basic principles of law and legal process within which they Q.BmER..
Then it examines the structure and operations of the courts Smi.hm?mm. F i-
nally, it discusses the role of the Supreme Court in shaping American public

policy.

Legal Framework

Article III

Article I1I of the Constitution provides the basis for the federal oocn. Sys-
tem. By specifying the kinds of cases that can be heard by E.omo courts, it de-
fines both judicial jurisdiction and the requirements of standing.

Jurisdiction

Jurisdiction refers to the range of cases that a court may hear. If a case
does not fall within a court’s jurisdiction, it must be pursued in anothe, court.
The most basic forms of jurisdiction are original and appellate. A court .Emﬁ
has original jurisdiction hears cases for the first time m:.a H.deom determina-
tions of guilt or innocence. A court that has appellate Enmﬁ.ro:oz rmmnm cases
on appeal from lower courts and rarely makes aﬂoné.zwsosm of mE_.ﬁ or in-
nocence. Appellate courts normally confine their decisions to questions of
proper procedure or interpretation of the law m:a. refer cases that they over-
rule back to the original court for further proceedings.

Standing .

Standing, on the other hand, refers to the criteria that a party to a suit Bﬂmﬁ
meet to be able to use a particular court. Article III mx:.om that Eo mmana._ Ju-
dicial power extends to cases and oonﬁaoéammwm w=<o~<5m specified subjects
or parties. These criteria define both the jurisdiction of the federal courts and
the basis on which a party may claim standing to use these courts.

Because Article III was the result of a compromise between those Found-
ing Fathers who wanted strong national power and those ,&5 favored state
power, it specifies only that a Supreme Court shall be established. The estab-
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lishment of lower federal courts is left to Congress. Even more limiting to the
Supreme Court is the fact that Article ITI gives it the power to hear cases in
the first instance (original jurisdiction) in only two areas: those cases in which
astate is a party and those involving “ambassadors, other public ministers and
consuls.” Without the establishment of Jower courts, these would be the only
cases that the Supreme Court could consider. Many of the cases that receive
wide publicity today, such as those questioning the constitutionality of
statutes, would not be within the jurisdiction of the Supreme Court.

Article VI (Supremacy Clause)

The supremacy clause of Article VI, Section 2, is one of the most impor-
tant parts of the Constitution because it gives that document preeminent legal
status by declaring that the Constitution, all laws “made in pursuance thereof,”
and all treaties made ‘“under the authority of the United States” are the
“supreme law of the land.” It further provides, however, that the judges in
every state will be “bound thereby.” Clearly, in the absence of federal courts
other than the constitutionally specified Supreme Court, the Founding Fathers
intended that the state courts would be the final interpreters of the Constitu-
tion, federal law, and federal treaties, except where the Supreme Court could
exercise its original jurisdiction. This would, of course, have left the Supreme
Court in a very weak position.

Judiciary Act of 1789

Fortunately for the emergence of uniform interpretation of national law,
the first Congress chose to act quickly and comprehensively through the Ju-
diciary Act of 1789 to establish the framework for a powerful national judi-
ciary. First, the act established lower federal courts that could hear the whole
range of cases defined as within federal judicial jurisdiction in Article III.
These cases could then be heard on appeal by the Supreme Court, if neces-
sary. Second, in Section 25, the act provided that state court decisions in-
volving a “federal question”—a claim under the Constitution, federal law, or
federal treaty—then could be appealed to the Supreme Court. By these two
actions, the first Congress tremendously increased the power of the federal
courts and of the Supreme Court. Not only did cases heard in the lower fed-
eral courts become reviewable by the Supreme Court, but state court decisions
involving federal power also were made subject to final approval by the
Supreme Court.

This last power is particularly important because it establishes the national
government as the final determinant of the extent of its powers. Standing
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alone, the Constitution would have encouraged a situation where courts in
Montana could have interpreted federal law differently from those in Missis-
sippi. Section 25 of the Judiciary Act eliminates this possibility by giving the
Supreme Court the power to overrule state court decisions involving the Con-
stitution, federal laws, or federal treaties to provide uniform national inter-
pretation. Furthermore, these state court decisions need not be those of the
highest court in the state. If a case involving a federal question cannot pro-
ceed beyond a local or intermediate state court because the next-highest court
refuses to hear it, that case may be appealed directly to the U.S. Supreme
Court. Section 25 of the Judiciary Act has been aptly called the linchpin that
holds together the federal system. Without it, the interpretation and applica-
tion of federal law would at best be a patchwork affair.

Marbury v. Madison—Judicial Review

Tronically, the most important power exercised by the Supreme Court—
that of judicial review—has little support in the wording of the Constitution.
Marbury v. Madison (1 Cranch 137 [1803])" is generally conceded to be the
basis for the Supreme Court’s power of judicial review. Judicial review oc-
curs when a court rules a statute or executive action unconstitutional. It de-
rives from the belief that the courts are specially qualified to interpret the
Constitution. This perspective has been a characteristic of American political
culture. Other countries have not been willing to grant their judges such pow-
erful status, although a few now grant a limited power of judicial review to
specific courts. It remains an anomaly of American politics that nonelected
judges with life tenure are allowed to overturn decisions made by a majority
of duly elected representatives.

In the Marbury case, Chief Justice John Marshall was faced with a
dilemma. William Marbury had been denied a judicial appointment to which
it appeared he was legally entitled. At the same time, the Court confronted a
hostile and powerful President Jefferson and a Congress controlled by him. It
was likely that if the Court ordered the president to deliver Marbury’s judicial
commission, it would be ignored. Such a result would have been exception-
ally damaging to the status and authority of the Court as an institution.

Marshall resolved the dilemma by holding unconstitutional the law under
which Marbury appealed to the Court. Thus, Marshall avoided a direct con-
frontation with President Jefferson and at the same time gained status for the
Supreme Court by ruling null and void a portion of a congressional statute. A
reading of Marshall’s opinion will reveal that his reasoning is based largely
on the logic derived from the belief that judges are uniquely qualified to in-
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terpret the law. It has little basis in the Constitution or in legal precedent. How-
ever, the Jeffersonians appear to have accepted the Court’s right to declare a
congressional statute void, and the Court has retained that power ever since.

The American Legal System

Forms of Law

The American legal system is bound by the Constitution. As Article VI
states, the Constitution is the “supreme law of the land.” This means that state
constitutions and state laws, as well as federal statutes, must conform to the
Constitution. Because the Supreme Court is the final interpreter of the Con-
stitution, its decisions regarding the Constitution also become the supreme
law of the land. The only formal recourse from Supreme Court decisions in
these instances is a constitutional amendment. Because it is so difficult to
change a Supreme Court decision based on the Constitution, the Court tries
to decide cases on other bases if possible. If the Court simply interprets the
meaning of a law without reaching a constitutional issue, Congress is free to
pass another law overruling the Court’s interpretation.

Common Law

The Constitution, congressional statutes, and agency regulations all are
examples of written law. An older form of law that has served as the basis for
Anglo-American law for centuries is the common law. Common law differs
from statute law in that it is created by judicial decisions. Judicial reasoning
from one decision to another forms the core of the common law. As indicated
by the term “stare decisis” (Latin for “let the decision stand”), judges are
guided by precedents—previous judicial decisions in similar cases—and
cases are argued by attorneys in terms of which precedents are most appro-
priate in a particular case. This form of law must inherently remain uncertain
because the rule of law in a case is never definite until the judge makes the
decision. The authority of judges to determine the substance of the common
law has been an important factor in elevating the status of the judiciary in
common-law countries.

It is an interesting twist of judicial history that, despite its long tradition,
common law has only limited relevance at the national level. Early in the nine-
teenth century, the Supreme Court held that there was no federal criminal com-
mon law. For an act to be a crime at the federal level, it must be specified in
a statute. Thus, when Lee Harvey Oswald was accused of assassinating Pres-
ident Kennedy, he was arrested and held by Texas authorities because there
was no federal statute making murder of a president a crime, although that
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shortcoming has since been remedied. When noncriminal cases are before the
Supreme Court, elements of a common-law approach may appear if a case in-
volves a controversy between two states or citizens of two states, but the Court
remains very reluctant to move far beyond the written law. The meaning of
important parts of the Constitution has evolved through judicial precedent
over the years, but technically, the Court’s interpretations remain rooted in the
document itself. Common law finds its widest use at the state level, where it
remains important in many areas of noncriminal law. However, at any level
of government, the basic rule is that where there is a conflict, statute law over-

rides common law.

Equity Law

A form of law that developed in reaction to the rigidity of the early com-
mon law was equity law. Equity law focuses on preventing wrongs that can-
not be adequately compensated once they have been committed. It provides
judges with considerable discretionary power. An injunction is a common
form of equity law. Courts may be asked to enjoin behavior before it occurs
to prevent irremedial damage. Thus, unions may be enjoined from striking, or
a group may be enjoined from a march or demonstration on the fear that such
action would lead to a riot. In recent years, the federal courts have gained fairly
extensive equity powers, and these have been broadly used in the area of racial
discrimination and on behalf of other disadvantaged segments of society. Fed-
eral judges have successfully ordered states, localities, and school boards to
comply with their orders in these areas. Judge W. Arthur Garrity in Boston
went so far as to act as the school board and essentially ran the Boston schools

for a time.”

Statute Law

Although the Supreme Court’s exercise of judicial review tends to receive
more public attention, most of the Court’s work involves interpreting the
meaning of statute law, which is law enacted by a legislative body. This can
be difficult and controversial because Congress has developed the practice of
passing laws that are ambiguous. The problem of assembling majorities to
pass legislation has discouraged the use in statutes of specific, precise lan-
guage that may antagonize particular interests. The consequences of this am-
biguity are that final policy decisions are deferred to agencies and finally to
the courts. Federal statutes are, of course, the supreme law of the land subor-
dinate only to the Constitution, and state laws and constitutions must conform
to them. The Supreme Court’s interpretation of the compatibility of state laws
and constitutions with federal law has been a source of controversy through-
out its history.

The Federal Judiciary 229

Regulations promulgated by federal agencies also have legal standing.
Moom:mo they draw their authority from either the Constitution or congres-
sional statute, they are superior to state action. Agency regulations can be a
.@52@5 for the Supreme Court because it must determine not only their mean-
ing and .www:omaos but also whether they accurately reflect the often am-
biguous intent of Congress. B. Guy Peters, for example, points out that phrases
Z.Sr as “maximum feasible participation,” “equality of educational opportu-
nity,” “special needs of educationally deprived students,” and “full employ-
w:oE.: are elements of program guidelines established by Congress that are

subject to a number of different interpretations” which could vary consider-
ably from the original intentions of their legislative creators.?

Criminal and Civil Law

. Although the distinction is not clear, the major difference between crim-
inal law and civil law is that criminal law involves prosecution by the state
Emm could result in a jail sentence, fine, or other form of punishment. While
o:E law can involve suits by the government, it predominately involves liti-
gation by private parties. Usually these suits ask for monetary damages of
some sort, although they may be attempts to force a party to act in a certain
manner. Thus, an individual who has entered into a business contract with an-
other individual might be forced to sue for damages suffered if the contract is
not fulfilled. In other instances, professional football clubs have sued players
under oos@moﬂ to them to prevent them from playing for other clubs.

. ﬂo:m:anzm_ legal protections come into play primarily in the area of
criminal law. Thus, even though a civil lawsuit can cause a defendant serious
_om.mom,. the courts do not afford that individual the same level of protection that
an S&.ia:m_ has against state prosecution in a criminal case. Following this
same ::o. of reasoning, the standards of proof are less rigorous in civil cases
than in criminal cases. In a civil case, one does not have to be found guilty be-

%o:a. a reasonable doubt to lose, and usually, a unanimous jury verdict is not
required.

Legal Processes

The Adversary Process

. The American judicial system operates through the adversary process. In
its purest form, this means that issues are determined by combat in the court-
room. The theory behind the adversary process is that through the confronta-
tion o.m the two parties to a suit, the facts of a controversy will be most
effectively obtained. The American judicial system gives broad latitude to the
two contending parties in a lawsuit and limits the powers of a judge to guide
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the proceedings. Such is not the case in England or on the Oo:::w:r where
judges have far more power to insist that the parties to a trial remain focused
on the issues involved.

The adversary process makes an American trial an expensive and uncer-
tain undertaking. In some respects, its most important function may be to en-
courage the disputing parties to settle their differences without going to court.
In fact, in both criminal and noncriminal litigation, most cases are settled be-
fore going to trial. This allows certainty in outcome for the litigants, saves
them considerable expense, and relieves the case burden on the courts. .

The parties to a case are the plaintiff and the defendant. The plaintiff is
the party who initiates the action; in a criminal case, the plaintiff is the pros-
ecution, or the government.

Appellate Procedure

The grounds for appeal are laid during the trial. At this time, one of the
attorneys may object to an action of the court or of the opposing attorney. If
this objection is overruled by the judge, his or her decision on this point may
be used as the basis for an appeal. In an appeal, the losing party in a case also
may claim other procedural irregularities. These are presented to the appel-
late court in a written brief that is usually answered by the winning side. The
two sides then are normally given the opportunity to summarize their posi-
tions in oral arguments before the appellate court. After oral arguments, the
appellate court issues a written opinion that may sustain the lower court %.w-
cision or may overrule it. If the lower court is overruled, the case normally is
sent back to that court for correction of the errors found. ’

It is particularly important to understand that in a criminal case, the pros-
ecution may not appeal an acquittal. A defendant may appeal a oOsioao.:, g.:
in doing so, he or she waives the right not to be retried if the conviction is
overturned in the appeal. Also, the appellate stage of the judicial process m.o-
cuses on interpretations of law and procedures. Except for highly unusual cir-
cumstances, it does not involve the introduction of new evidence or the
interrogation of witnesses.

Court Structure

Constitutional Courts

The backbone of the federal judicial system is the constitutional courts.
These courts are established under Article III of the Constitution. Their judges
have judicial independence and life tenure. In many respects, the structure wm
these courts serves as a model of efficiency in comparison with the compli-
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cated court systems often found at the state level. The constitutional courts
are organized in a three-tiered structure: district courts, courts of appeal, and
the Supreme Court.

District Courts

The district courts are the courts of original jurisdiction in the federal ju-
dicial system. They hear both civil and criminal cases and hold both jury and
nonjury trials. At this level each case is heard by one judge. Each state has at
least one judicial district; most contain several districts, and each district may
have a number of district court Judges. At any one time in these districts, sev-
eral district court cases may be in progress. Including the states and territo-
ries, there are 94 judicial districts.

The federal judicial districts also contain other federal legal staff. The most
important of these are the U.S. magistrates, marshals, and district attorneys.
The U.S. magistrates are appointed by the district court judges. They perform
important pretrial functions for the Jjudges and hear civil cases and nonfelony
criminal cases with the permission of the two parties to a case. The district at-
torney for a district is the federal government’s prosecutor and can become
quite well known. (Rudolph W. Giuliani, for example, gained a national rep-
utation for his vigorous prosecution of corruption in the New York City area.)
U.S. marshals provide some of the basic law enforcement functions for the
federal government in the judicial districts. They make arrests, are responsi-
ble for prisoners, and serve judicial orders and writs. Both the U.S. attorneys
and marshals are appointed by the president with the consent of the Senate.

Courts of Appeal

The U.S. courts of appeal are the first line of appeal from the district courts,
and most cases end at this level. The nation is divided into eleven circuits, or
appellate districts, that encompass several states each, and the Court of Ap-
peals for the District of Columbia. This latter court is particularly important
because it handles much of administrative law involving federal agencies. In
1982, Congress established an additional court of appeals, the Court of Ap-
peals for the Federal Circuit, whose jurisdiction is defined solely by subject
matter. The courts of appeal are multijudge courts. Most cases are heard by
three-judge panels, but for important litigation, more judges may sit on the
case. In addition to appeals from the district courts, the courts of appeal hear
cases from federal regulatory agencies.

A hybrid of the district courts and the courts of appeal is the three-judge
district court. A three-judge district court is a temporary court with original
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jurisdiction appointed to handle particular kinds of cases. Congress may spec-
ify that challenges to a law’s constitutionality be heard by such a court. Ap-
plications for injunctions against legislative reapportionment nnomom&m &m.o
must be heard by three-judge district courts. The ﬁraoo._.camm. district o.oca is
normally composed of a court of appeals judge and two district .oo:n judges.
Its primary advantage is that its decisions can be appealed a:oo.z.% to the
Supreme Court. By skipping the intermediate appellate stage, the litigants to
a case can receive a final decision much faster.

Supreme Court

Of all the federal courts, the Supreme Court receives the most attention
and is the most powerful. Today, the Court consists of nine B@B_uﬁ.mv m.:gcm:
its size is subject to change by Congress. It originally began as six justices,
and at one time during the Civil War period it was expanded to ten. After the
Civil War, Congress lowered its size to seven and finally settled on nine mem-
bers. It has remained at nine since that time.

Routes to the Supreme Court

Writ of Certiorari. Cases come to the Supreme Court primarily .Enomm.r
the writ of certiorari. If the Court grants a petition for a writ of oon._oﬁmd. it
has agreed to hear the case being appealed. The advantage of the writ of cer-
tiorari is that it allows the Court to control its work load and to select those
cases which it deems of national significance. In deciding on whether tq grant
a petition for a writ of certiorari, the Court operates under H.:m “rule of four,”
by which only four of the nine justices have to vote affirmatively .w.: acase to
be heard. If the Court refuses to hear a case, the lower court decision stands,
but the justices have consistently maintained that their n.nm.:mm_ does not nec-
essarily mean that they agree with the lower court’s aoo_.m_oz. O.EQ. reasons
may lead the Court to refuse to grant a petition for the writ. The justices may
think that the facts of the case unnecessarily complicate the issue. Or they may
conclude that the issue involved simply does not present a substantial fed-
eral question or that the Court is too divided on an issue to render a useful

decision.

Right of Appeal. Cases also may be brought to the Oo.cn.c%. E.o right of
appeal. In 1988, under its authority to control Ew appellate jurisdiction of the
Supreme Court, Congress severely restricted this route 8 the Court. H.oamv\,
those appeals that the Court must hear are limited to decisions of Sqoo.t.amo
district courts. Even in these instances, the Court may deal with the case briefly
and overturn or affirm the lower court’s decision with a short statement.
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In Forma Pauperis Petition. Many applications to the Supreme Court
are in forma pauperis petitions. These petitions proceed on the basis of a fed-
eral statute that permits anyone who completes a pauper’s oath declaring in-
digency to enter a case in a federal court. These petitions need not be in any
particular form, and many sent to the Court are simply written up by the pe-
titioners themselves. These are almost always prisoners in state or federal in-
stitutions. The Court considers these petitions and may occasionally grant a
hearing or otherwise act positively on them. The vast majority of them are
frivolous, however, and their number has caused some Justices, notably for-

mer Chief Justice Warren Burger, to argue that they should be dealt with in
some other manner.

Supreme Court Procedure

Once an application for a hearing by the Supreme Court has been granted,
the parties to a case file written briefs with the Court. These briefs argue the
issues on appeal, urging the justices to either affirm or reverse the lower court.
The case is then set for oral arguments, and attorneys for the litigants appear
before the Court to state their positions. Today, these oral presentations have
strict time limits. Furthermore, an attorney may have carefully prepared his
or her presentation only to discover that the justices have questions from the
bench that they want answered or considered. This can lead to lively inter-
changes between the bench and the attorney, who may never get beyond the
first few lines of prepared material. The oral argument period presents the jus-
tices with an opportunity to raise questions about points in the written briefs,
and their questions reflect their interest in the positions suggested there.

Supreme Court Opinions

The term of the Supreme Court is from October throu gh June. During this
time the Court is hearing oral arguments and the justices are holding confer-
ences among themselves to decide the cases that have been argued. These con-
ferences are held on Wednesday afternoons and Fridays in the Supreme Court
conference room. No one is allowed into the room while the Jjustices are in
conference, and throughout history, the justices have been very circumspect
about what has happened in that room. One can only speculate that discussion
in conference has at times been heated and emotional. What is known is that
the chief justice speaks to the case first and that the discussion then proceeds
from the most senior justice to the most junior.* If the chief justice is in the
majority, the chief justice assigns the justice who will write the opinion; if not,
the senior justice in the majority makes the assignment.

The writing of an opinion takes time. Drafts of opinions are circulated
among the justices, who make suggestions as to revisions. Occasionally, dis-
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senting justices may be drawn onto the majority side with a few changes in
wording, and less frequently, a dissenting opinion may be so persuasive that
it gains sufficient support to become the majority opinion. When the Court is
finally satisfied with the form of an opinion, it is announced from the bench,
usually in a summary fashion. Often the most difficult and controversial opin-
ions are not announced until the last week or two of the Court’s session, per-
haps because it has taken that long for the justices to reach a satisfactory
statement.

On the contemporary Court, unanimous opinions have been less frequent
than divided ones. Typically, there is an opinion for the Court, which is the
majority opinion, but often there are also concurring opinions and dissenting
opinions. A concurring opinion is one in which the justice agrees with the out-
come of the decision, but he or she would use a different approach in reaching
that outcome. A dissenting opinion is just that; it disagrees with the majority’s
position and may at times be vehement in tone. A per curiam opinion differs
from the preceding forms in that it is a short, unsigned statement by the Court
acting on an appeal. Normally, it simply cites a previous ruling that settles the
issue as far as the justices are concerned. Per curiam opinions may be ac-
companied by dissents that are signed.

Other Federal Courts

In addition to the constitutional courts, Congress has established other
courts. These courts have begun as legislative courts—courts to help Congress
implement its legislative powers under Article I of the Constitution. Today,
these appear to fit into two categories: those courts which remain essentially
legislative in origin and character and those which began from the legislative
source but have evolved into constitutional courts.

Legislative Courts

Legislative courts are courts that have been assigned legislative and ad-
ministrative functions by Congress that the independence of constitutional
courts does not allow. Their judges serve for specified terms.

The more clearly legislative courts are the Tax Court, the Court of Mili-
tary Appeals, the Court of Veterans Appeals, and the territorial courts. The Tax
Court hears claims against the Internal Revenue Service. The Court of Mili-
tary Appeals hears appeals from military tribunals. The Court of Veterans Ap-
peals reviews decisions regarding veterans’ benefits made by the Department
of Veterans Affairs. The territorial courts are part of Congress’s responsibil-
ity for administering the nation’s territories. They have broad jurisdiction in
these territories.
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Legislative/Constitutional Courts

. The more difficult courts to categorize are those which still have legisia-
c<.o characteristics reflecting their origins but have been given some consti-
tutional status. These are the United States Claims Court, the Court of
International Trade (formerly the Customs Court), and a newly created Court
of ArEuoam for the Federal Circuit. The Claims Court hears claims against the
:m:owm_ government, which through its establishment has consented to be
.mcoa in certain kinds of matters. The Court of International Trade hears cases
E<o:::m customs disputes, such as the proper classification of imports and
questions about the duties levied on imports. The Court of Appeals for the
momwaz Circuit was created by Congress in 1982 and technically constitutes
a thirteenth court of appeals. However, its jurisdiction is defined by subject
matter, not by geography. Its functions include those of the previous Court of
Customs and Patent Appeals. It hears appeals on customs, appeals from the
Patent Office, and personnel issues from the Merit System Protection Board.

Judicial Selection and Removal

. The processes of judicial selection and removal have become much more
vaoamE as the federal courts have become more heavily involved in the pol-
icy process. The political activism of the courts has made the political issues
involved in the selection of federal judges more salient. These considerations
UoooBm. even more important in light of the recognized difficulty of removing
federal judges, whose tenure is protected by Article I1I of the Constitution.

The Supreme Court

Supreme Court justices are nominated by the president and approved by
the m.o:m.ﬁ. During the nineteenth century, it was not unusual for presidential
:.oBEm:o:m to the Supreme Court to become heavily involved in congres-
Eoz.& politics. Such was not the case during much of the twentieth century
Until the Nixon presidency, only one presidential nomination had, in this om:..
tury, been rejected by the Senate. ,

Senate Opposition

The Nixon difficulties were presaged by the failure of Lyndon Johnson’s
om”on .8 move Justice Abe Fortas from the position of associate justice to the
Q:ﬁQ justiceship. Technically, this nomination was not rejected by the Senate
It failed because the Johnson forces were not able to break an opposition m:..
gm.HQ. against the nomination. Justice Fortas then withdrew as a nominee and
resigned from the Supreme Court. Faced with vacancies in the positions of chief
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justice and associate justice, President Nixon first filled the chief justice posi-
tion with Warren Burger. However, his nomination of Clement Haynsworth for
the remaining vacancy was defeated by the Senate, as was his next nominee,
G. Harrold Carswell. Finally, Nixon nominated Harry Blackmun, who was ap-
proved by the Senate. The opposition of the Senate in these instances reflected
a more aggressive stance toward presidential Supreme Court nominations.

This willingness to confront a president on his Supreme Court nomina-
tions was confirmed by the Senate’s treatment of President Reagan’s nomi-
nation of Robert Bork to the Supreme Court. After Senate Judiciary
Committee hearings that were unprecedented in this century in length and bit-
terness, the Senate rejected the Bork nomination. President Reagan’s next
nominee, Douglas Ginsburg, withdrew before the Senate could act on his nom-
ination. The president’s third nominee, Anthony Kennedy, was quickly and
rather easily confirmed by the Senate. The Bork nomination battle was the
most obvious instance of the Senate directly disagreeing with the ideological
stance of a nominee, but ideological opposition also had formed the basis for
much of the Senate opposition to the unsuccessful nominees of Johnson and
Nixon. The Bork nomination was further complicated by the perception that
the next justice on the Court could very easily prove to be the swing vote on
important social issues, including the constitutional status of abortion.

A nominee’s stance on abortion continued to be a concern during consid-
eration of the next three appointments to the Court, although in the cases of
David Souter and Ruth Bader Ginsburg, opposition on this point was some-
what muted because Souter’s stance was carefully ambivalent and by the time
of the Ginsburg nomination, a new Court majority supporting abortion had
appeared. The close battle over Clarence Thomas’s nomination to the Court
undoubtedly involved the belief that his conservatism encompassed opposi-
tion to abortion, but the immediate and most obvious basis for attacking his
nomination was the charge by a former employee, Anita Hill, that as her su-
pervisor ten years previously he had used sexually inappropriate language in

discussions with her. After airing these accusations in several days of sensa-
tional hearings before the Senate Judiciary Committee that gripped the atten-
tion of the nation, the full Senate rather quickly confirmed Thomas’s
nomination by a vote of 52 to 48, making him the second black justice in the

nation’s history.
Nomination Considerations

Ideological Compatibility with the President’s Views. This is probably
the foremost consideration that enters into a nomination to the Court. Presi-
dents naturally want people on the Supreme Court who will be sympathetic

The Federal Judiciary 237

to their wozom@m. Since the Eisenhower presidency, Republican presidents have
usually nominated lower court judges to the Supreme Court. Eisenhower ar-
mwwa that a person should not sit on the Supreme Court without previous ju-
dicial experience, &.Eocmr during his presidency the appointment of m_m:
<<.E.8: was a conspicuous exception to this rule. The primary attraction of
.m:m approach, however, appears to be the predictability that it provides. Pres-
_Qmsa. can examine a nominee’s previous record as a judge and have m. rett

good idea of how that individual will act as a Supreme Court justice %: EM
E%Q.: Court, Sandra Day O’Connor and David H. Souter were moa.aq state
court judges (Souter was also a federal judge for approximately six months)

and Antonin m.ommm, John Paul Stevens, Anthony Kennedy, Clarence ,_,:onm,
Ruth Bader Ginsburg, and Stephen G. Breyer all were previously lower mma.,

eral court judges. Moreo i i i I
- g ver, six of the eight were appointed by Republican

Qme.w\%@. Geography also enters into consideration in Supreme Court
:onzzm:ozm., but often this is more a reflection of the influence of political in-
terests than it is any conscious attempt to provide geographic dispersion on
the Oop.ﬁ. Thus, over time the Court tends to represent the shifts in political
power in the nation. For a long period, for example, New York State was ex
cooﬂ.ma 8. have at least two seats on the Court, but until the mvnow:::owz OW
Justice Ginsburg in 1993, the Court had gone 21 years without a justice from
that state. On the other hand, two of the justices—Sandra Day Odm::on and

William Rehnquist—are fr i
— om Arizona, and the western and midw
) es
are well represented. e

Other Factors. At one time it was thought that one of the seats on the
Oo:.z should be held by a person of the Jewish faith. That string of _.:,maoofl
Louis D. .wﬂm:aowm, Felix Frankfurter, Arthur Goldberg, Abe Fortas—was @,8-
ken by Nixon’s appointments to the Court and resumed with the mEuow:mB@E
of Ruth Bader Ginsburg. President Clinton’s second nominee to the Court—
Stephen G. Breyer—was also Jewish. Today, the presence of Clarence Thomas
a Ewow, and two women, Sandra Day O’Connor and Ruth Bader Ginsbur ,
raises &o acommoz of whether gender and race will continue to be mBnoanM
factors in appointments to the Court. In a similar vein, Justice Scalia’s eas
passage through the nomination process was widely credited to the fact th VM
he was the first Italian-American nominated to the Court. ’

Lower Federal Courts

; mo_omcoz .Om lower federal court judges usually does not receive the pub-
ic attention given Supreme Court nominations, but these choices can have a
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tremendous impact on the legal system and public policy. Because they have
original jurisdiction over cases, the district courts in particular have consid-
erable latitude in framing the facts and legal issues in a dispute. Used skill-
fully, this power can influence heavily the subsequent decisions of appellate
courts. District courts have in recent decades also gained a great deal of power
over the implementation of judicial decisions. Especially in the area of racial
discrimination, they have assumed the authority to order or to prohibit actions
by agencies at the national, state, and local levels.

Senatorial Courtesy

Presidential discretion in the appointment of district court judges is se-
verely limited by the practice of senatorial courtesy. In brief, this practice re-
quires that the president appoint someone acceptable to the senators from the
same party as the president to any district court vacancies in their state. If the
president ignores these senators in making the nomination to a district court
in that state, one of them will simply note this fact when the Senate is con-
sidering the appointment. The Senate will then reject the nomination in sup-
port of their colleague.

Senatorial courtesy is one ramification of the fragmented nature of Amer-
ican political parties. In many states, the political parties have various fac-
tions, some of which support the state’s senator, others of which may be more
supportive of the president. No senator wants a president to intervene in his
or her state’s politics with patronage appointments to district court positions.
Thus senators will maintain a united front on this issue to protect themselves.
If, on the other hand, there are no senators from the president’s party from a
state, the president has considerably more leeway in making a district court
appointment, although the party leaders in the state may be consulted as a
courtesy. Appointments to the courts of appeal allow the president more flex-
ibility in selection because one or two senators do not have a veto power.

Evaluation of the Candidates

All these judicial nominations are considered first by the Senate Judiciary
Committee, which may make a recommendation to the Senate as a whole. At
this point as well, the American Bar Association will provide a recommenda-
tion as to whether, in their view, the candidate is exceptionally well qualified,
well qualified, qualified, or not qualified. (Nominees to the Supreme Court re-
ceive one of the last three ratings.) Nominees also must undergo investigation
by the FBL

The Reagan administration, to a greater degree than any previous admin-
istration, made a concerted effort to select conservative judges. Nominations
of individuals were preceded by extensive interviews and investigations. With
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the Senate in Republican control, all but one of the president’s nominees were
approved. <<.:o: the Democrats gained a Senate majority in 1986, action on
Reagan nominees slowed perceptibly. Nonetheless, President Wom,mm: placed
over 300 judges on federal courts, more than any previous president had ap-

pointed, and their influence over judicial policy i i
policy is expected to extend
twenty-first century. o ot

Judicial Removal

. OE.w of the concerns that enters into the selection and approval of federal
Jjudges is the fact that they have tenure during good behavior, meaning in
essence that they are appointed for life. ,

Impeachment

. The primary method for removing a federal judge remains the exceed-
MMWG oEuvoMowBo WE%omo:EmE process. No Supreme Court justice has ever

n removed through impea
s g o ammBo/\Ma. chment, and as of 1992 only seven lower court

Some of the recent impeachment convictions have had rather bizarre as-
pects. One of these involved District Court Judge Harry E. Claiborne of
Zo<.mam, who, even though he had been convicted of a crime and was servin
a prison term, refused to resign from the bench. Under these o:o:BmHmsoomm
in Ooﬂovo.a 1986, an outraged Senate made short work of his wammo:Bo:m
trial, oo.sSQom him, and removed him from the federal bench. In 1989, Alcee
L. Ewﬁ.Emm was removed from the federal bench through mavomorami and
oo:Socom. although he had been acquitted of the criminal charges against
him; and in 1992, he returned to public office as a duly elected member of
Owsmamm from Florida. In 1993, the Supreme Court upheld the constitution-
.mra.\ of the Senate’s use of a 12-member committee to hear miao:o.o regard-
ing impeachment charges and then make a recommendation to the full Senate
This streamlined approach, which avoids tying up the entire Senate in an ::..
peachment proceeding, was first used against Judge Claiborne.

In other instances of judicial misconduct, the judicial councils of courts
of %vom._ :.m<o removed cases from judges, allowing them to remain as judges
WE depriving them of any ovwon:&&\ to act judicially. Congress appears to

ave m%monoa such actions by passing legislation enabling judicial council
to discipline judges in their circuits, -

Retirement

) Another mw@aomom to providing some movement on the federal bench has
cen to encourage retirement. Chief Justice Warren left the Court because he
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believed that judges should not remain active after age 75, although he was
78 when he finally left the Court. The same sort of thinking may have influ-
enced his successor, Chief Justice Warren Burger, who also retired at age 78.
Others have not been of the same view, as demonstrated by Justices William
Brennan and Thurgood Marshall, who retired at ages 84 and 83 respectively.

In the past, the Court itself has acted to encourage retirements. Thus, as a
junior justice in the middle of the nineteenth century, Justice Stephen J. Field
was called on to suggest to Justice Robert Grier that it was time to retire. Jus-
tice Grier, who would occasionally break into song while attorneys were ar-
guing before the Court, accepted Field’s suggestion and retired. Later, in his
nineties, Justice Field refused a similar suggestion from his brethren and re-
mained on the Court with varying degrees of lucidity until his death.” Mod-
ern medical technology has complicated the problem, and Justice William O.
Douglas, determined to establish the record for Court tenure, remained on the
Court in a greatly reduced capacity with the aid of such technology. His tenure
of 36 years did set a record for Court service, although it seems a bit unfair to
justices such as John Marshall, who served almost as long without the bene-
fit of antibiotics and life-support systems.

The Supreme Court in History

Students of the Supreme Court have generally agreed that the Court has
evolved through a number of fairly definable eras, or phases, of interpretation.
These eras have reflected the political climate of the nation. This is to be ex-
pected, since the Court has responded to appointments by presidents, who, in
turn, have been popularly elected. Moreover, as an institution, the Court has
found it wise to remain somewhat sensitive to community feelings. When the
justices have lagged too far behind changes in public sentiment or have moved
too far in advance, the Court has been subjected to severe attacks.

The Marshall Court

Although the early Supreme Court rendered a few decisions of impor-
tance, it lacked both a sense of institutional identity and a national status. This
changed dramatically under the chief justiceship of John Marshall from 1801
to 1835. During this period, Marshall had a tremendous influence on the Court
and on the nation. Discarding the tradition of having each justice issue an opin-
ion in a case, Marshall instituted the practice of giving one opinion for the
Court, and for the first decade of his tenure, that opinion was usually written
by him. Furthermore, Marshall was adept at obtaining agreement among the
justices and discouraging dissenting opinions. Thus, the Court was able to pre-
sent a more cohesive image to the public in its decisions.
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Under Marshall’s tenure as chief justice, the Supreme Court had the op-
portunity to interpret for the first time many provisions of the Constitution.
This allowed Marshall to build the constitutional basis for a powerful national
government. Marshall’s first concern was the protection of private property.
He was convinced that the most certain route to such protection was a strong
national government that could withstand and limit the threats posed to peo-
ple of property by the state legislatures. Most of Marshall’s major decisions
can be explained within this simple framework: the protection of private prop-
erty through support for strong national government.

The Taney Court

Roger Brooke Taney (pronounced “Tawney”) headed the Supreme Court
from 1836 to 1864 and reflected the growing concern for state power during
this period. The Taney Court was largely responsible for building the consti-
tutional basis for state police power, which is the inherent power of a state to
act for the health, welfare, morals, and safety of its citizens. Concern for state
power also grew out of attempts to deal with the slavery issue. The Taney
Court was never able to resolve the slavery controversy, and its attempts to
do so were one of the reasons why it was less cohesive than the Marshall Court.
The low point of the Taney era was the infamous Dred Scott decision, in which
Taney held that a Negro could never become a citizen of the United States
(Dred Scott v. Sandford, 19 Howard 393 [1857]). This decision caused Jus-
tice Benjamin Curtis to resign from the Court in protest.

Civil War and Reconstruction

During the Civil War and Reconstruction period, the Supreme Court was
overshadowed by the war and the ensuing control of Congress by the Radical
Republicans. The Republican control of Congress enabled them to ignore
much of what President Johnson attempted to do and to manipulate the
Supreme Court. When it appeared that the Court might declare unconstitu-
tional the Reconstruction statutes governing the occupied southern states,
Congress simply repealed the appellate jurisdiction for the case and thereby
removed it from the Court’s jurisdiction. To prevent President Johnson from
having the opportunity to nominate anyone to the Supreme Court, Congress
reduced the size of the Court to seven, and then with President Grant in of-
fice, it increased the size of the Court to nine.

The Era of Corporate Power

. ma&: about 1890 until 1937, the Supreme Court’s approach to constitu-
tional interpretation was sympathetic to the growth of corporate power in the
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United States. The Court tended to view the Constitution as a limit on reform
attempts to regulate corporations. Its decisions limited both the national gov-
ernment and the states. This was a period in which the nation underwent vast
industrialization and growth, butit also was a period when the working classes
and minorities, especially blacks, found little support in the law of the land as
interpreted by the Supreme Court. .

The onset of the Great Depression and the election of Franklin D. Roo-
sevelt to the presidency were to bring a historic confrontation coﬁéo@m m.r.o
Court and the presidency. Through his New Deal program, Roosevelt initi-
ated extensive governmental measures to alleviate the effects of the depres-
sion. The Court, however, was not receptive to the dramatic move toward
greater government activity. During the first term of the New Deal, it ruled
unconstitutional numerous New Deal statutes. When Roosevelt was reelected
in 1936 by a huge majority, he resolved to move against the Court, the one re-
maining obstacle to his New Deal program. He proposed to Oozmﬂomm Smﬁ.ﬁ:m
Court be enlarged to 15 members. This would allow him to appoint sufficient
new justices to give him a Court favorable toward the New Uom.r m/.\o: .%ocmr
Roosevelt had just won a popular mandate and had large majorities in both
houses of Congress, there was considerable public discomfort with his pro-
posal. It was viewed as an effort to “pack” the Court in his favor.

As events worked out, the Court itself acted to undermine support for the
president’s proposal. While Congress was considering the plan, the O.o:n be-
gan to uphold the constitutionality of state and national laws regulating eco-
nomic activity. With the major reason for enlarging the Oo:.z 85.“.209
Congress defeated the attempt to increase its size to 15. Thus, while wﬂom&.o:ﬁ
Roosevelt was defeated on his specific proposal, he achieved the more im-
portant goal of making the Court supportive of his programs.

The essential point for the student of American politics is that the con-
frontation in 1937 was a major turning point in constitutional history. mEm,o
that time, the Supreme Court has consistently refused to rule mmm:._& omo:oMEo
or social legislation (unless it involves threats to civil rights or liberties). H.S
position has been that these issues are properly determined through the polit-
ical process.

The Warren Court

The next major recognizable era of Supreme Court interpretation .oooE.Ra
under the leadership of Chief Justice Earl Warren (1953-1969). Ucﬂ:m these
years, the Court was dominated by a liberal majority that did not rom:ma to
interpret the Constitution in favor of the disadvantaged. The most important
decision of this period was Brown v. Board of Education (349 U.S. 294
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[1954]), which invalidated racial segregation in public education. The Court
also acted vigorously in the areas of free expression, voting discrimination,
criminal protections, and separation of church and state. The Warren Court
stimulated a major restructuring of American society and, from the perspec-
tive of many, moved further and faster than was desirable. Running for the
presidency in 1968, Richard Nixon articulated these feelings with his call for
a “strict constructionist” Court, by which he appeared to mean a Court that
was less willing to effect social change through its decisions. The era follow-
ing the Warren Court has been one of greater conservatism on the part of the

Court, but none of the principal Warren Court decisions have been directly
overruled.

The Burger and Rehnquist Courts

Under Chief Justices Warren E. Burger (1969-1986) and William H.
Rehnquist (1986—) the Supreme Court has counterbalanced the activist, na-
tionalistic tendencies of the Warren Court. During the Burger and Rehnquist
years, the Court has expanded some individual rights, particularly in the ar-
eas of abortion and gender issues. Moreover, it has strongly supported First
Amendment free expression rights. Primarily, however, during the 1970s and
1980s, the Court fairly consistently deferred to state courts and policy processes,
encouraging a variety of approaches toward fundamental legal rights in con-
trast to the national standards promulgated by the Warren Court. Thus, in cases
involving capital punishment, obscenity, criminal procedure, and homosex-
ual rights, the Court has given the states much greater leeway in determining
individual rights. And, while it has not overturned major Warren Court prece-
dents, in areas such as obscenity, abortion, and criminal procedure it has
trimmed them by allowing the states flexibility in their interpretation and ap-
plication.

Also under the Burger and Rehnquist Courts there has been increasing con-
cern for maintaining the formal constitutional boundaries of the three branches
of government. Much of the Court’s activity in this area has been directed at
Congress. Thus, it has ruled that the legislative veto (the negation of agency
decisions without passing a statute) and the use of the General Accounting Of-
fice (GAO) to enforce budget cuts were unconstitutional attempts by Congress
to circumvent the allocation of powers in the Constitution. On the other hand,
it has upheld Congress’s use of the independent counsel and the Senate’s ap-
proach toward the impeachment of federal judges. With regard to the president,
the Court confirmed that the exercise of executive privilege (the confidentiality
of conversations with the president) has a constitutional basis at the same time
that it insisted that in a criminal judicial proceeding the president must release
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taped conversations relevant to that proceeding. The Oo.cn has also m.oo_mz&
that presidents are immune from civil liability for any actions taken while they
are in office acting as presidents. These decisions are important for the sub-
stantive law that they have articulated, but, taken in total, they also indicate a
greater willingness on the part of the Court to assert its power to define the con-
stitutional limits of the authority of the president and of Congress.

Major Early Decisions

As previously noted, the Marshall Court rendered a number of original
interpretations of constitutional clauses. These provided early support for na-
tional power and are still seen as having legal significance.

McCulloch v. Maryland

While that Court’s Marbury v. Madison decision established judicial re-
view limiting congressional power in favor of the Court, its decision in Mc-
Culloch v. Maryland (4 Wheaton 316 [1819]) provided a broad base for
congressional power. At issue was the power of the national government to
charter a national bank under the “necessary and proper” clause of the Ooa-
stitution. The Constitution specifically limits Congress to those powers “herein
granted,” but at the end of its listing of powers it provides that Congress shall
have the power “to make all laws which shall be necessary and proper for car-
rying into execution the foregoing powers.” In the McCulloch case, Marshall
decided that the “necessary and proper” clause should be interpreted expan-
sively and as an additional grant of power to Congress, not as a _.::: on con-
gressional power. If Congress can establish that a program is 858.& .8
carrying into effect one of its specifically delegated powers, then that wocﬁmv\
can be justified by the “necessary and proper” clause. The Supreme Court’s
continued support of Marshall’s broad definition of that clause has allowed
Congress to undertake programs such as the vast hydroelectric complex of the
Tennessee Valley Authority and the interstate highway system on the grounds
that they bear some relationship to providing for the national defense and other
delegated powers.

Gibbons v. Ogden

In Gibbons v. Ogden (9 Wheaton 1 [1824]), the Supreme Court rendered
the first interpretation of the scope of the clause giving Congress power to reg-
ulate commerce “among the several states,” which is usually termed the in-
terstate commerce clause. In this decision, Marshall ruled that Congress’s
power over interstate commerce was clearly superior to state power in this
area. Furthermore, commerce did not have to cross state boundaries to become
subject to national regulation; it needed only to “concern more states than
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one.” Although succeeding Courts’ interpretations of Congress’s commerce
power restricted and expanded its scope, Marshall’s early expansive approach
has survived as the basis for extensive exercise of national power. Today, there
are few areas of economic activity that Congress could not regulate under its
commerce power if it chose to do so.

The Courts and Public Policy

Throughout its history, the Supreme Court has functioned as a policy-
making institution. Because its interpretations of the Constitution have been
accepted as definitive, it has inevitably become another part of the policy
process involving the president and Congress. Although it has assumed a pow-
erful policy position, this position has always been more tenuous than those
of the president and Congress. Unlike the president and Congress, the Court
cannot claim the legitimacy of electoral support, nor does it have the means
to implement its decisions. The Court must remain dependent on general pub-
lic support to be effective, and when it is under sustained attack, its status as
an institution is endangered.

Judicial Activism/Judicial Restraint

An issue that has received attention throughout the twentieth century is
the extent to which the Court should actively engage in the making of public
policy. This has often been cast in terms of judicial activism versus judicial
restraint. The judicial activist uses his or her power as a judge to overrule leg-
islative judgments. The disciple of judicial restraint, on the other hand, tends
to defer to the decisions of elected bodies. In this respect, Justice Oliver Wen-
dell Holmes, Jr., might be taken as one model of judicial restraint. Holmes
personally did not favor active government reform or intervention in the econ-
omy, but he was unwilling in most instances to interpose his personal judg-
ment in place of that of elected officials.’ Although Holmes left the Court in
1932, the Court’s withdrawal from economic and social policy in 1937 was
compatible with his views. Up to that time, the Court had been active in sub-
stituting its views of the value of limited government for those of Congress
and the president. Later, the Warren Court demonstrated another form of ac-
tivism by advancing individual protections, often in the absence of legislative
or executive support.

Two Approaches toward Constitutional Interpretation

In the 1980s, the judicial activist/judicial restraint debate took a some-
what different twist. In this debate, Attorney General Edwin Meese and Jus-
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tice William Brennan were two of the major protagonists. Meese argued that
the Supreme Court should interpret the Constitution based on its specific
words and as far as possible on the intentions of those who wrote those words.
In his view, the Warren Court engaged in judicial legislation that moved be-
yond constitutional authority, and nonelected judges have no right to impose
their particular views on the nation. Justice Brennan, an important member of
the Warren Court majority, argued, in opposition to the Meese view, that the
Constitution must be treated as a flexible document that allows judges to make
decisions relevant to contemporary circumstances. Further, Justice Brennan
saw the Court as the primary protection for minority interests in society.

The reader will have to decide which position seems to be more sensible.
An important question to be considered, however, has to be what constitutes
the basis for effective democracy. Can a democratic majority be trusted to gov-
ern effectively and fairly, or are there fundamental rights that require judicial
protection from majority control if a democracy is to realize its full potential?
How one stands on this question will have a direct bearing on how one views
the proper role of the judiciary in the American political system.

Article III of the Constitution provides for the Supreme Court and speci-
fies its original jurisdiction. Other courts and appellate jurisdiction are left
to the discretion of Congress. In the Judiciary Act of 1789, Congress estab-
lished the basic framework of the federal judicial system, and it retains con-
trol over the structure, size, and jurisdiction of the federal courts. In the
twentieth century, these courts have used the power of judicial review to play
an important role in the formulation of national policy. This position and the
difficulty of removing federal judges have made the selection of judges an in-
creasingly important and ideologically sensitive process. Throughout the na-
tion’s history, the Supreme Court’s views of national power and of the extent

of its own powers have gone through recognizable phases. Today, observers

of the Court are again engaged in debate over the proper role of the judiciary
in a democracy.
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