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Civil Liberties and
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Time Line

Ratification of Fourteenth Amendment containing “due
process” and “equal protection” clauses

Ratification of Fifteenth Amendment outlawing discrimination
in voting

Civil Rights Cases decision establishing “state action” doctrine
Plessy v. Ferguson decision establishing “separate but equal”
doctrine

First Amendment free expression protections applied against
the states (Gitlow v. New York, 268 U.S. 652)

Fifteenth Amendment held to apply national law to primary
elections

Period of concern about internal subversion, often labeled the
McCarthy era after the activities of Senator Joseph McCarthy
from 1950-1954
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1954

1961-1966

1963

1964

1965

1971

1971

1973

1978

1986

1992

1992

1993

Brown v. Board of Education decision overturns “separate but
equal” doctrine as applied to education

Warren Court dramatically expands individual rights in the
criminal process

March on Washington by those supporting black civil rights,
led by Martin Luther King, Jr.

Passage of the Civil Rights Act utilizing the “equal protection”
clause and Congress’s commerce power to attack discrimi-
nation

Passage of the Voting Rights Act providing for effective reg-
istration of blacks in the southern states

First application of equal protection clause to protect women
from discrimination (Reed v. Reed, 404 U.S. 71)

Supreme Court supports busing as means of racial integra-
tion in school districts (Swann v. Charlotte-Mecklenberg, 402
UsS. 1)

Women'’s right to abortion established (Roe v. Wade, 410 U.S.
113)

In Regents v. Bakke, Supreme Court begins to consider use
of quotas as means of affirmative action

State laws prohibiting adult homosexual activity upheld
(Bowers v. Hardwick, 478 U.S. 186)

Supreme Court narrows “fighting words™ exception to First
Amendment protection (R.A. V. v. City of St. Paul, Minnesota,
120 L. Ed. 2d 305)

Three former critics of Roe v. Wade join to form a new ma-
jority reaffirming women’s fundamental right to abortion
(Planned Parenthood of Southeastern Pennsylvania v. Casey,
120 L. Ed. 2d 674)

President Clinton orders modification of the military’s policy
of excluding gays and lesbians from service

The basic rights of the individual within the state are divided into civil liber-
ties, which are individual rights to act and to be protected in the criminal
process, and civil rights, which are protections against discrimination be-
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cause one is a member of a particular class. There are both constitutional and
statutory bases for these rights. Generally speaking, in the twentieth century
the courts have played a key role in increasing the scope of civil liberties and
rights. Legislatures have followed expansive judicial interpretations of con-
stitutional rights with statutory support.

The courts have been primary actors in the development and protec-
tion of civil liberties and civil rights because of Americans’ fundamental
belief in the concept of the rule of law. Although there have been notable
deficiencies in its application, the idea that all citizens are equal before the
law has been a consistent theme of American political history and has been
one of the key factors behind the expansion of individual rights. This be-
lief elevates the status of judges, and it places limits on the powers of ma-
Jorities. Americans believe that democracy is more than majority rule. For
them, it also must include protections of basic liberties and rights that stand
above the wills of executives or legislatures. These rights are to be found
in the national and state constitutions, and the courts are their ultimate
guardians.

Rights Within the Constitution

At the national level of government, all rights are derived from the Con-
stitution. Statutes may elaborate rights in particular areas, but they must ulti-
mately draw on rights found in the Constitution.

Although most of the protections for American citizens are found in the
Bill of Rights and following amendments, several rights are contained in the
main text of the Constitution itself. These are in large part reactions against
excesses that occurred in England during the seventeenth century and that the
Founding Fathers wanted to avoid in the new republic. During the turmoil of
that century, Parliament and monarchs acted viciously in their treatment of
political opponents. Four protections in the body of the Constitution—the de-
finition of treason, the prohibition of bills of attainder and ex post facto laws,
and the provision for the writ of habeas corpus—are attempts to guarantee that
such acts will not recur in the United States.

Definition of Treason

The Founding Fathers were very careful in their definition of treason. The
definition of treason in the Constitution (Article III, Section 3) as levying war
against the United States or “adhering to their enemies, giving them aid and
comfort” effectively limits treason, without constitutional amendment, to those
acts. Further, the courts have limited what constitutes treason by declaring that
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one must adhere to the country’s enemies and give them aid and comfort. How-
ever, the Founding Fathers were not satisfied with mere definition. They also
specified the procedures by which a person can be convicted of treason. In the
United States, a person can be convicted of treason only on his or her confes-
sion in open court or on the testimony of two witnesses to the same act. The
courts, in turn, have followed the spirit of the authors of the Constitution and
have interpreted its treason provisions strictly in favor of defendants.

Prohibition of Bills of Attainder and Ex Post Facto Laws

The Constitution (Article I, Section 9) prohibits both states and the na-
tional government from enacting bills of attainder and ex post facto laws, two
legislative excesses that historically have often been related. Bills of attain-
der are essentially legislative findings of guilt. In this country, legislatures may
not find an individual guilty of a crime and punish him or her. This can be
done only within the judicial system. Ex post facto laws are laws that make
an act a crime after it has been committed, increase the penalties for a crime
after it has been committed, or make it easier to convict someone of a crime
after it has been committed. Key elements of the rule of law are that the law
be known and that it be impartially applied. The prohibition of bills of attain-
der and ex post facto laws is an important element in protecting the rule of
law in this country.

Writ of Habeas Corpus

The writ of habeas corpus is another fundamental individual right pro-
tected in the Constitution (also Article I, Section 9). Application for a writ of
habeas corpus from a court, in its most basic form, means that an individual
who is being held prisoner is asking to either be charged with a crime or be
released. Unless the writ is suspended as provided for in the Constitution in
times of rebellion or invasion, a person cannot be held prisoner without the
right to judicial determination of the legality of his or her imprisonment. The
courts have held that only Congress has the power to suspend the writ, but
Presidents Abraham Lincoln and Franklin Roosevelt, during wartime, both is-
sued executive orders imposing military jurisdiction over areas of the nation
that had the effect of suspending the writ.

The Bill of Rights

The Bill of Rights is the first ten amendments to the Constitution and con-
tains the core of individual rights against government. Of these amendments,
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really only the First, Fourth, Fifth, Sixth, and Eighth have had continuing im-
portance.

Fourteenth Amendment Expansion—Due Process

In 1833, in a decision that technically remains good law, the Supreme
Court held that the Bill of Rights applies only against the national government
(Barron v. Baltimore, 32 U.S. 243 [1833]). The effects of that decision
changed, however, with the enactment of the Fourteenth Amendment in 1868.
This amendment contains a clause—the due process clause—that prohibits
the states from denying any person “life, liberty, or property, without due
process of law.” In the twentieth century, the Supreme Court began to incor-
porate rights from the Bill of Rights into the term “liberty” in the Fourteenth
Amendment’s due process clause. Thus, “liberty” became an expandable term
through which most of the protections in the Bill of Rights have been applied
against state governments. Today, citizens are protected by the entire Bill of
Rights in relation to the national government and by most of the important
protections in that group of amendments from state action as well.

The Gradual Incorporation Doctrine

The doctrine by which protections in the Bill of Rights have been applied
against the states has been termed the gradual, or selective, incorporation doc-
trine, meaning that these protections have been applied over the years.on a
case-by-case basis. Some Supreme Court justices have argued that the entire
Bill of Rights should be applied against the states in what is known as the to-
tal incorporation doctrine. Others have urged that the entire Bill of Rights plus
other rights not listed there should be incorporated into the due process clause
of the Fourteenth Amendment. Most recently, some justices have suggested
that the Bill of Rights standard for incorporating rights through the Fourteenth
Amendment should be abandoned and the standard instead should simply be
due process. None of these latter positions have carried a Supreme Court ma-
jority, however, and the gradual incorporation approach remains the law of
the land.

First Amendment Liberties

The liberties guaranteed by the First Amendment have all been applied
against the states and are seen by many as the vital core of a free, democratic
system. The most important of these liberties are those involving religion and
free expression of ideas.
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Religion

The religious protections in the First Amendment are contained in two
clauses, the “establishment” clause and the “free exercise” clause. The first pro-
hibits Congress from passing laws “respecting an establishment of religion.”
The second prohibits Congress from abridging the free exercise of religion,

The “Establishment” Clause

The establishment clause has been the focus of most contemporary con-
troversy. Clearly, it means that Congress should not provide direct aid to re-
ligion. Its application against the states, however, is less clear, since at the
time it was adopted Massachusetts and Connecticut both had state-sponsored
and state-supported religions. In the decision that has set the framework for
modern constitutional treatment of the establishment clause, Justice Hugo
Black upheld the use of state tax monies to transport students to public and
parochial schools (Everson v. Board of Education, 330 U.S. 1 [1947]). In his
opinion, Black argued that the Constitution required that a “wall of separa-
tion” should be maintained between church and state. The current standard
for determining the permissible relationship between church and state is the
three-prong test suggested by Chief Justice Burger in Lemon v. Kurtzman
(403 U.S. 602 [1971]). Under this test a statute must have a secular purpose;
its primary effect must neither advance nor inhibit religion; and it must not
lead to “excessive government entanglement with religion.” A law that fails
any one of these three tests is unconstitutional under the establishment
clause.

Since the Everson decision, the Supreme Court has dealt extensively
with the relation of religion and education. It has consistently disapproved
use of public school facilities for religious exercises and prohibited prayer
in these schools. It has, however, supported a “moment of silence” that has
no religious content or context. The area of funding for parochial schools
has been more complex. Here the Court has tended to follow the “child ben-
efit” doctrine, holding that if the aid benefits the child and not religion, it is
constitutional. Thus aid to parochial schools for secular texts and ancillary
services has been upheld. The case of Mueller v. Allen (463 U.S. 388 [1983])
suggests that the Court is also willing to sustain programs of tuition assis-
tance that treat secular and nonsecular, private- and public-school students
equally.

The “Free Exercise” Clause

Cases involving the free exercise clause have come less frequently before
the Supreme Court. In the case of Bob Jones University v. U.S. (461 U.S. 574
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[1983]), Bob Jones University claimed that its right to free exercise of reli-
gion was abridged when the Internal Revenue Service removed its tax-exempt
status, thus making contributions to it no longer tax deductible. From the gov-
ernment’s perspective, Bob Jones’s refusal to allow interracial dating consti-
tuted racial discrimination in violation of national policy. The Court held that
the university’s religious beliefs about racial relationships were contrary to
national policy and precluded the university from continued support through
beneficial tax exemption. Wisconsin v. Yoder (406 U.S. 205 [1972]) presented
another conflict between state policy and religious belief and practice. In that
instance, the Amish refused to send their children to school beyond the eighth
grade despite the fact that Wisconsin law required school attendance until age
16. The Supreme Court held for the Amish, however, noting that their reli-
gious practices had been maintained for three centuries and that they were en-
titled to state deference.

Recently, claims of religious freedom have been made against state laws
punishing the sacramental rituals of particular religions. In 1990, the Supreme
Court upheld an Oregon statute that prohibited the use of the hallucinogenic
drug peyote for religious purposes (Oregon v. Smith, 494 U.S. 872). But in
1993, the Court found a Hialeah, Florida, ordinance outlawing the sacrificial
killing of animals to be an unconstitutional infringement of the ritual practices
of Santeria, an Afro-Cuban religion that uses animal sacrifice as an important
part of its ceremonies (Church of the Lukumi Babalu Aye v. City of Hialeah,
124 L. Ed. 2d 472 [1993])).

Freedom of Expression

Freedom of speech and press merge under the idea of freedom of expres-
sion. Both are vital to the free and robust exchange of opinion in a democra-
tic system. The Supreme Court has wrestled throughout the twentieth century
with the proper balance between government power and the right to free ex-
pression but has not discovered a way to draw definitive lines between the
two. Free expression has extensive constitutional protection, but its limits
have varied depending on the historical context.

Judicial Standards

The Court has tried to provide some predictability to its free speech po-
sition by fashioning tests by which speech could be measured. In Schenck v.
U.S. (249 U.S. 47 [1919]), Justice Oliver Wendell Holmes offered the famous
“clear and present danger” test, arguing that circumstances could be such as
to render normally permissible speech a clear and present danger to national
security. Thus, Holmes asserted, one may not yell “Fire” falsely in a crowded
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theater. Later, in a famous footnote in the Carolene Products case (U.S. v. Car-
olene Products Co., 304 U.S. 144 [1938]), Justice Harlan F. Stone suggested
a “preferred freedoms” standard for the First Amendment. Under this test, the
Court would recognize that the freedoms in the First Amendment are more
important than other freedoms in the Constitution and thus hold a preferred
status. Any attempt by government to infringe these freedoms would receive
rigorous scrutiny by the Court.

Justice Black soon followed with his “absolute standard” for free speech.
His position was that the First Amendment’s prohibition against infringing
speech is absolute: it says Congress shall make no law abridging freedom of
speech or press. Black concluded that pure speech and the printed word sim-
ply cannot be punished by the state. In a democracy, the channels of commu-
nication must be kept open. The minority must always have the opportunity
to try to persuade the majority.

Other tests have also been proposed. One, Justice Felix Frankfurter’s “bal-
ancing test,” might be seen as the diametric opposite of Black’s absolute test
in that it remains highly subjective. Frankfurter would balance the value of
speech against the danger that it poses to society, leaving the issue of whether
it is allowable to a particular court on a particular day.

In many respects, Justice Black’s position appears to have merit. Simply
following the words of the Constitution would seem to make dealing with ex-
pression easier and more predictable. However, shortly after ratification of the
First Amendment, Congress passed the Alien and Sedition Acts, which al-
lowed for punishment of expression, thereby indicating that some types of ex-
pression were not protected by the First Amendment.

While the issue of punishing expression after it has occurred remains sub-
ject to whichever test the Supreme Court wishes to apply, the Court has con-
sistently found prior restraint, suppression of expression before it becomes
public, to be unconstitutional. Thus, one is free to express an opinion, but the
possibility of ensuing punishment remains. However, recent courts have taken
a very broad view of permissible expression where political and social issues
are involved. Today, the Brandenberg doctrine, which holds that speech is al-
lowable unless it threatens “imminent lawless action and is likely to incite or
produce such action,” seems to be the prevailing position of the Court (Bran-
denberg v. Ohio, 395 U.S. 444 [1969)).

While Justice Black was very tolerant of pure expression, he drew the line
at what has been termed symbolic speech, actions (sometimes called expres-
sive conduct) that are intended to express opinions. Members of the Court
have divided over how far the First Amendment protects acts that claim to be
expressions of political or social ideas. The wearing of black armbands to pub-
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lic school to protest the Vietnam war or the inscription “F_______ the Draft”
on a jacket worn in public have been found permissible. The Court has up-
held prosecution of other actions, such as burming one’s draft card, that
claimed symbolic speech protection, but in doing so it has refused to define
the issues as involving free speech.

Previous to 1989, the Court had also taken this route with regard to cases
involving desecration of the flag. But in that year in Texas v. Johnson (491
U.S. 397), a case that involved a state statute, and in 1990 in U.S. v. Eichman
(496 U.S. 310), a case that involved a national statute, the Court held that laws
making it a crime to desecrate the flag abridged the First Amendment’s pro-
tection of free expression. The area of symbolic speech under the First Amend-
ment must by its very nature remain one that will be determined on a
case-by-case basis, although the justices will surely attempt to construct tests
to make their decisions easier.

In 1992, in a case involving a so-called hate ordinance passed by the city
of St. Paul, Minnesota, the Supreme Court in an opinion by Justice Antonin
Scalia drew a careful distinction between action and words (R.A.V. v. City of
St. Paul, 120 L. Ed. 2d 305 [1992]). At issue was the scope of the “fighting
words” doctrine, under which for many years the Court had held that certain
types of antagonistic speech directed personally at individuals did not have
First Amendment protection from prosecution by government. In its hate bias
statute, St. Paul incorporated this doctrine by making speech aimed at arous-
ing “anger, alarm or resentment in others on the basis of race, color, creed, re-
ligion or gender” punishable. Justice Scalia, however, saw the statute as an
attempt by the city to use its authority to restrict the free flow of opinion and
debate in favor of particular groups and to leave others—the disabled, gays,
and lesbians, for example—subject to verbal attack. The “fighting words” doc-
trine may still enable prosecution of vicious personal verbal attacks, but it is
clear from this case that government cannot specify which groups it wishes
to protect and which it does not. The Court has held, however, that a state may
increase the penalties for crimes that are motivated by racial or other kinds of
hatred (Wisconsin v. Mitchell, 124 L. Ed. 2d 436 [1993]).

Obscenity

Obscenity has raised questions under the First Amendment, but the Supreme
Court has treated them as being different from those involved in political and
social debate. Maintaining his absolutist position, Justice Black contended
that the First Amendment protects speech and the printed word from being
judged obscene. The Supreme Court, however, has been fairly consistent in
discouraging obscene expression. Only under the Warren Court and the early
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Burger Court was pornographic expression given broad license. This toler-
ance grew out of the standards established by the Warren Court in the famous
“Fanny Hill” case (Memoirs of a Woman of Pleasure v. Attorney General of
Massachusetts, 383 U.S. 413 [1966]), in which the Court held as part of its
test for obscenity that the material must be “utterly without redeeming social
value.” This made it exceptionally difficult to find any material obscene, and
the cloak of First Amendment protection was thrown over a wide range of
pornographic expression,

In Miller v. California (413 U.S. 15 [1973]), the Burger Court discarded
the “utterly without redeeming social value” test and substituted more re-
strictive standards for obscenity. One standard uses the criterion of the aver-
age person, who, utilizing community standards, would find that the dominant
theme of a work taken as a whole appeals to his or her prurient interest. An-
other requires statutory description in detail of the kinds of behavior that may
not be depicted. Finally, the Court believes that a work should have serious
social, political, scientific, or educational value for it to be acceptable. Fur-
thermore, the Court has held that a state may prohibit the sale of material not
obscene by adult standards to youths under age 16. Communities may allow
the sale of pornographic materials, but if a state wishes to circumscribe such
activity, it is now much easier to do so than under the previous standards of
the Warren Court.

National Security Issues

A primary concern about unfettered freedom of expression and associa-
tion has been the danger that it might pose to governmental stability. This fear
heightened with the success of the Bolshevik Revolution in the Soviet Union
and its proclaimed goal of worldwide revolution. Democratic processes in the
United States have been based on the value of allowing people to associate
freely and to express their opinions, but revolutionary movements pose the
possibility that their adherents may use these freedoms to gain power and then
suppress rights of others.

The most recent sustained concern about threats to national security from
internal subversion occurred during the late 1940s and early 1950s in what has
become known as the McCarthy era, after Senator Joseph McCarthy of Wis-
consin. McCarthy gained notoriety launching attacks against government offi-
cials and others whom he believed to be communists orcommunist sympathizers.
For a time, all three branches of government worked to ferret out subversives.

Congress, in 1940, passed the Smith Act, which prohibits a wide variety
of activities aimed at the violent overthrow of the government. In the late
1940s this law was used to successfully prosecute leading members of the
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American Communist party. In 1950, Congress added the Internal Security
Act to its arsenal of antisubversion weaponry. This act allowed the president
to declare a state of internal security emergency that invoked substantial lim-
its on the rights of individuals who were suspected of being subversives. The
act also provided that organizations found to be “communist-action, communist-
front, or communist-infiltrated” by the attorney general had to register with
that office. Registration then subjected the organization to various disabilities.
In 1954, Congress in the Communist Control Act of that year outlawed the
Communist party.

These efforts to legislate against subversion have been diluted over the
years. The Smith Act remains on the books, but it has been limited by court
interpretation. The internal security emergency portion of the Internal Secu-
rity Act has been repealed, and its registration provisions have been declared
unconstitutional. The Communist Control Act has never been enforced be-
cause it appears to violate the First Amendment’s protection of freedom of as-
sociation.

Legislative efforts to control subversion were supplemented by an exec-
utive loyalty security program to investigate possible subversives in the na-
tional government. Loyalty oaths proliferated at the national and state levels.
Negative loyalty oaths—oaths in which one swears to have never been a sub-
versive or belonged to a subversive organization—have generally been ruled
unconstitutional because they chill freedom of expression and association.
Affirmative oaths—oaths in which one swears to support the government—
however, carefully drawn, remain constitutional. State efforts to institute com-
prehensive loyalty security programs were limited by the Supreme Court’s
decision that the area of subversion control was preempted by congressional
action. The McCarthy era drew to a close with the Senate’s censure of Sena-
tor McCarthy in 1954.

Individual Rights in Criminal Procedure

The criminal process begins with the commission of a crime. The police
then gather evidence and arrest a suspect. The suspect is arraigned before a
judge and is released or held pending resolution of the case. Assuming that a
plea bargain arrangement is not reached, the defendant may be indicted and
then stand trial. After the trial, upon conviction, the defendant is subject to a
variety of penalties.

At each point in this process, rights from the Bill of Rights apply to the
individual. These rights are intended to preserve the accusatorial nature of the
criminal process. In other words, a defendant does not have to participate in
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his or her prosecution. The state must convict the defendant on the basis of
objective evidence. This, of course, does not often occur, since plea bargains
resolve most cases or defendants confess. If a defendant insists on his or her
constitutional rights, the state may gather objective evidence, such as finger-
prints or hair samples, but it may not force the individual to provide infor-
mation of a nonphysical, or subjective nature.

Search and Seizure (Fourth Amendment)

The Fourth Amendment’s prohibition against unreasonable search and
seizure protects the individual in his or her privacy. Essentially, the primary
requisite of a reasonable search is a judicially issued warrant authorizing the
search. On some occasions, however, police officers are justified in searching
without a warrant. Upon arresting a defendant, police officers have the right
to search that person simply to protect themselves. They also have the right
to search the immediate vicinity for the “fruits of the crime.” Obviously, what
constitutes the immediate vicinity of the arrest has been and continues to be
the subject of litigation.

Another area of justified warrantless search occurs when the police offi-
cer has “reasonable cause” to believe that an individual has committed or is
committing a crime. An officer may then “stop and frisk” an individual or pull
over a car and search the occupants and the interior. Even without cause, po-
lice officers may conduct automobile stops at highway checkpoints as long as
they have a pattern to their stops. Such stops are often used at the state level
to check for drunken driving.

Courts enforce the protection against unreasonable search and seizure
through the exclusionary rule. Under this approach, the courts will exclude
from a trial any evidence that has been gathered in violation of the Fourth
Amendment and any evidence that has been gathered because of evidence so
obtained (the “fruit of the poisonous tree” doctrine). The problem with this
approach is that it often allows individuals who are clearly guilty to go free
because the major evidence against them has to be excluded. For this reason,
former Chief Justice Warren Burger and others have suggested that constitu-
tionally tainted evidence be allowed into trial and that the defendant be given
other remedies, such as legal judgment for damages against the offending po-
lice officers. The Supreme Court appears unwilling to abandon the exclu-
sionary rule, although the Court has given the police increased leeway where
minor infractions of the Constitution have occurred.

An important part of the search and seizure area today is the use of elec-
tronic devices to record conversations. The increased sophistication of these
devices makes their control almost impossible. However, the courts have



298 Chapter 14

taken a strong position that the Constitution requires a warrant before evi-
dence obtained electronically can be admissible in a trial. The primary ex-
ception to this requirement is in national security cases involving surveillance
of foreign agents.

Pretrial Rights

Miranda Rights

An individual’s pretrial rights commence as soon as he or she is the pri-
mary suspect in a crime. At that point and certainly upon arrest the suspect
must be informed of his or her Miranda rights. These rights stem from the fa-
mous case of Miranda v. Arizona (384 U.S. 436 [1966]), in which the Supreme
Court applied the right to counsel and protection against self-incrimination at
the point at which a suspect is apprehended. These rights had been previously
applied to the states at the trial stage, but the Court recognized the importance of
ensuring that the defendant is protected during the sensitive period prior to trial.

The rights which must be communicated to a suspect are as follows:

I. You have a right to remain silent.
2. Anything that you say can and will be used against you in a court of law.

3. You have the right to an attorney at this point and at any point through-
out these proceedings.

4. If you cannot afford an attorney, one will be provided for you. .

5. You have the right to stop making statements or answering questions
at any time during these proceedings.

These rights have withstood numerous challenges, and the Supreme Court
has applied the exclusionary rule where they have been clearly violated. On
the other hand, the Court has allowed into evidence spontaneous statements
and those statements made after minor errors in the communicating of the
Miranda rights.

Right Against Excessive Bail (Eighth Amendment)

Also of importance to pretrial conditions is the right against excessive bail
provided in the Eighth Amendment. The purpose of bail is simply to ensure
that the accused will appear before the court when ordered to do so. In cases
involving drug dealers or others with considerable financial resources and
great mobility, bail may be set very high. For those without funds, however,
bail in any amount is beyond reach, and these people may have to remain in
custody until trial, which may be a considerable period. To provide greater
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fairness for the poor and working classes, many jurisdictions have developed
release on recognizance programs that allow those with stable roots in the
community to be released on their promise to return. These programs have
worked very well, allowing defendants to maintain their jobs and family lives
with minimal interruption.

The Supreme Court has ruled, however, that the Eighth Amendment does
not guarantee the right to bail. In U.S. v. Salerno (481 U.S. 739 [1987]), the Court
considered the Bail Reform Act of 1984, which allows a judge to refuse bail to
a defendant if that person appears likely to commit further crimes while await-
ing trial. The statute was aimed at the problem posed by defendants who have
been released pending trial and continue their criminal ways during this period,
which can stretch out for months or even years with aseries of delays. Chief Jus-
tice Rehnquist, speaking for the Court, upheld the constitutionality of the statute.

Use of the Grand Jury (Fifth Amendment)

A final stage before trial in a criminal matter is the determination as to
whether there is sufficient evidence to hold a person for trial. This decision
can be made through indictment. If a person is indicted, it does not mean that
he or she is guilty of the crime; it means only that the grand jury, a body of
individuals, believes that there is enough evidence to justify ordering the de-
fendant to be held for trial. Typically, at the indictment stage, the prosecutor
has a great deal of influence. However, if the prosecutor’s case does not sat-
isfy a grand jury, the defendant must be freed. The Fifth Amendment requires
the use of the grand jury for indictment at the federal level. This right has not
been applied to the states, and they may use other, less cumbersome ap-
proaches to bring individuals to trial.

The Trial Stage

Most criminal cases never go to trial. The bulk of criminal cases (esti-
mates are 90 to 95 percent) are resolved through negotiations between the
prosecutor and the defense counsel. This process, known as plea bargaining,
significantly relieves the tremendous workload on the criminal courts. Al-
though plea bargaining has often been criticized as being too lenient toward
defendants, it has the advantage for both sides of avoiding the uncertainty,
time, and expense of a trial. Most of the rights pertaining to criminal trials are
provided by the Sixth Amendment.

Right to Counsel (Sixth Amendment)

The American legal process is an adversary process. This means that the
two sides enter into legal combat under the assumption that through this con-
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test the truth will become apparent. Key to the adversary process in the crim-
inal area is the belief that the defendant should have a fair chance against the
tremendous resources that the state can bring to bear. Basic to protecting the
defendant is the Sixth Amendment right to counsel. Since 1972, the Supreme
Court has insisted that a defendant may not be sentenced to jail without hav-
ing access to an attorney. Previous to 1963, however, defendants in noncapi-
tal cases—cases that did not involve the death penalty—at the state level had
no right to have an attorney appointed if they could not afford one.

Subpoena Power and Right to Cross-Examine (Sixth Amendment)

Other protections in the Sixth Amendment relating directly to the adver-
sary nature of the criminal trial are the right to compel witnesses to appear
(subpoena power) and the right to cross-examine, or confront, unfavorable
witnesses. The latter right is particularly important; it prevents the prosecu-
tion from simply introducing written statements. With but a few exceptions,
the defendant has a right to question his or her accusers directly. Recognizing
the overbearing resources of the state in criminal prosecutions, the Supreme
Court has also insisted that the state must provide the defendant with any in-
formation that is favorable to him or her.

Rights to a Speedy Trial and to an Impartial Jury (Sixth Amendment)

Perhaps less directly related to the adversary nature of the trial, but still
of great importance, are the rights to a speedy trial and to an impartial jury.
Most jurisdictions now have statutory limits on how long a defendant must
wait for a trial before he or she can move to have the case dismissed. Often,
however, because of agreements between the prosecutor and defense attorney,
these limits are exceeded without penalty to either side.

Obtaining an impartial jury continues to be a constitutional problem, and
two areas—racial discrimination and opposition to capital punishment—are
of particular concern. In choosing a jury, attorneys may object to potential ju-
rors for cause. These objections are unlimited in number and are usually based
on some conflict of interest or prejudice regarding the case. Attorneys also
have a limited number of peremptory challenges, objections for which they
need give no reason. The Supreme Court has held that individuals conscien-
tiously opposed to the death penalty may be excluded for cause from juries in
capital punishment cases. Within the past two decades, the Court has turned
its attention to the use of peremptory challenges and has held that neither the
prosecution nor the defense may use these challenges systematically to ex-
clude blacks from a jury. In 1994 the Court extended this reasoning to disal-
low the use of peremptory challenges by a state to exclude jurors based on
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their gender. Whether the Court will expand these decisions to include other
groups in the population remains to be seen.

Protection Against Self-Incrimination (Fifth Amendment)

Also important to the trial process is the protection against self-in-
crimination provided in the Fifth Amendment. Not only does this protec-
tion permit a defendant to refuse to testify in a trial; it has also been taken
to mean that a prosecutor cannot comment during the trial on the defen-
dant’s refusal to testify. The courts have held that an individual may invoke
the self-incrimination protection whenever he or she is in danger of provid-
ing information that could be used for criminal prosecution—for example,
when testifying before a congressional committee or a grand jury. In an ef-
fort to strike more effectively against organized crime figures, Con gress has
provided that a federal prosecutor can give a witness immunity from pros-
ecution, thus forcing testimony under threat of a contempt of court convic-
tion. Obviously, for organized crime figures such a grant of immunity, which
they may not refuse, can create a serious dilemma. It places them in the po-
sition of having to chose between facing a jail sentence for continuing to

refuse to testify or of facing their colleagues in organized crime after they
have testified.

Posttrial Rights

Double Jeopardy (Fifth Amendment)

Under the Fifth Amendment’s protection against double jeopardy, once an
individual has been acquitted after trial, that person cannot be retried for the
same crime. Again, this protection is intended to give greater balance to the ad-
versary process. The state may not use its power to bring repeated charges
against an individual for the same crime in the hope that eventually a convic-
tion will be obtained. This means that, normally, the prosecution cannot appeal
an acquittal. On the other hand, if a defendant appeals his or her conviction,
that person waives the right not to be retried. In other words, if an appeals court
overturns the original conviction, the state may then again enter charges and
prosecute for the same crime. Also, it is possible that an act may be a crime in
both federal and state jurisdictions. Thus an individual may be acquitted at the
state level and then be prosecuted by federal authorities, or vice versa.

Capital Punishment

In terms of punishment after conviction of a crime, the most controversial
area 1s capital punishment. Although some have contended that the death sen-
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tence per se constitutes cruel and unusual punishment and as such is prohib-
ited by the Eighth Amendment, the Supreme Court has continued to uphold its
constitutionality. The Court has, however, been concerned that it be applied in
only the most serious crimes and that it be applied as fairly as possible.

Opponents of the death penalty won a temporary victory in the case of
Furman v. Georgia (408 U.S. 238 [1972]). In that case, a badly divided Court
held unconstitutional most of the death penalty statutes then in existence. The
decision itself was in the form of a brief per curiam opinion. The accompa-
nying dissents and concurrences indicated, however, that three of the five jus-
tices in the majority believed that juries had been granted too much discretion
in applying the death penalty and that this discretion had led to discrimina-
tion against minorities.

State legislatures responded to the Furman decision by revising their
death penalty procedures, and four years later in the case of Gregg v. Georgia
(428 U.S. 153 [1976]), the Court upheld the two-stage approach that Georgia
took toward applying the death penalty. Under this approach, the jury first de-
cides the question of guilt or innocence. If the defendant is found guilty, then
separate argument is held on the issue of the appropriate penalty. If the de-
fendant is sentenced to death, the jury must specify in writing which of the
aggravating circumstances detailed in the law as justifying the death sentence
were met in the particular case. The jury also must consider mitigating cir-
cumstances provided by Georgia law. The Supreme Court believed that these
procedures, which have been copied by other states, limit the discretion of the
jury and help to ensure fair application of the death penalty. >

Since the Gregg decision, the Court has defined more precisely which
crimes may justify the death sentence. In Coker v. Georgia (433 U.S. 584
[1977]), the Court’s holding that the death sentence for rape of an adult woman
was disproportionate to the crime seemed to suggest that only murder could
justify the death sentence. Furthermore, subsequent Court decisions have in-
dicated that only murders of a certain type are punishable by death. The Court
has been unwilling to permit the death sentence for crimes of passion, for ex-
ample, marital disputes that result in murder. Murders that are premeditated
or committed in the process of other crimes, however, still clearly fall within
the ambit of the death penalty.

Racial Discrimination

Attempts to eliminate racial discrimination have been an important part
of the advance of civil rights in the twentieth century. Despite their passage
shortly after the Civil War, the Thirteenth, Fourteenth, and Fifteenth Amend-
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ments provided little protection for blacks during the nineteenth century. In
this century, the Thirteenth Amendment has not been heavily used, but the
other two amendments have been exceedingly important in protecting against
racial discrimination,

Prior to the twentieth century, however, these amendments were ineffec-
tive protections against racial discrimination owing primarily to the unwill-
ingness of the Supreme Court to impose national power on the states. The
“equal protection” clause of the Fourteenth Amendment, which was clearly
designed to protect blacks against state discrimination, was gutted by two
early Court decisions. In the Civil Rights Cases (109 U.S. 3 [1883]) the Court
held that the federal government could not prohibit discrimination by private
individuals or businesses because the equal protection clause referred only to
state denial of equal protection of the laws. This became known as the “state
action” doctrine. In Plessy v. Ferguson (163 U.S. 537 [1896]), the Court in
turn allowed state discrimination by declaring that state laws could segregate,
or separate, the white and black races as long as the facilities were separate
but equal. Thus was born the “separate but equal” doctrine. Between these
two Court doctrines, blacks had almost no protection from racial discrimina-
tion under the equal protection clause by the turn of the century.

Voting Rights

Prior to the 1940s, the Supreme Court was also unsympathetic to effec-
tive application of the Fifteenth Amendment’s prohibition of racial discrimi-
nation in voting. Numerous legal “tests” and standards devised by the southern
states barred most blacks from voting. An exception to the Supreme Court’s
support for these ploys occurred in 1911, when the Supreme Court invalidated
laws with “grandfather clauses” that exempted those whose ancestors could
vote before 1865 from having to pass a literacy test before being able to vote.
Nonetheless, literacy tests themselves were upheld by the Court and remained
an effective means of preventing blacks from voting.

During most of the first half of the twentieth century, the southemn states
also used the “white primary” as a means of disenfranchising blacks. The
white primary was successful because the Democratic party was the only ef-
fective party in the South during this time. The Democratic primary decided
who was to hold office because whoever won that election would face only
token opposition in the general election. Claiming that the primary was a pri-
vate party function immune from the sanctions of the Fifteenth Amendment,
southern Democrats limited primary elections to whites only. Finally, in a pair
of cases in the 1940s, the Supreme Court declared that primary elections were
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subject to the Fifteenth Amendment and proceeded to outlaw the white pri-
mary (U.S. v. Classic, 313 U.S. 299 [1941]; Smith v. Allwright, 321 U.S. 649
[1944]).

The 1960s saw the next significant attack on racial discrimination in vot-
ing. The Twenty-fourth Amendment, ratified in 1964, outlawed the poll tax,
which was seen by many as discriminating against both poor blacks and whites
in the South. The 1964 Civil Rights Act also contained provisions aimed at
limiting the discriminatory use of literacy tests, but it was the 1965 Voting
Rights Act that provided the first really effective voting rights for blacks.

The 1965 Voting Rights Act used a voter registration formula to attack
discrimination. It declared any test or requirement prerequisite to voting au-
tomatically discriminatory and void in any county where 1964 registration fell
below 50 percent of eligible voters. Furthermore, the attorney general was au-
thorized to send federal agents to those counties that failed to meet the 50 per-
cent standard and to ensure that everyone could register and could vote.
Because the Democratic party had dominated the South for so long, voting
turnout had become very low in that area, and entire states fell under the at-
torney general’s power to send federal voting registrars into the counties. The
result was a dramatic increase in the number of black voters and the election
of black officials at the local, state, and national levels. The Voting Rights Act
continues in effect, and some states remain subject to Justice Department re-
view of any changes made in their election laws or voting districts.

Equal Education

One of the most serious sources of racial discrimination in America was
in public education, where the “separate but equal” doctrine of Plessy v. Fer-
guson had been applied to establish separate schools for whites and blacks. In
the famous 1954 case of Brown v. Board of Education of Topeka (347 U.S.
483 [1954]), the Supreme Court overturned the separate but equal doctrine as
applied to public education, declaring that separate educational facilities based
on race were inherently unequal. The implementation of this decision was
slow and arduous because resistance in the South was bitter and sustained.
Governors in Alabama, Mississippi, and Arkansas made political careers for
themselves by opposing attempts to integrate schools in their states. In the cli-
mate of opposition created by such political leaders, locally elected school
boards, for reasons of both personal conviction and political expedience, re-
fused to act to implement the Brown decision.

The burden of taking the initiative for racial integration thus fell squarely
on the shoulders of the federal district court judges, who, of course, were them-
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selves white southerners. Nonetheless, the Supreme Court continued to rely
on these courts to enforce the supreme law of the land, and here and there,
courageous southern judges emboldened by firm higher court support began
to make some headway. They also were assisted in this respect by attorney
generals under the Johnson and Nixon administrations, who vigorously pur-
sued integration cases in the courts.

In the process of giving the U.S. district courts the authority to enforce
racial integration, the Supreme Court increased their influence greatly. In the
1970s these courts were given the power to require busing of students in or-
der to achieve greater racial integration. In some cities, federal district court
judges actually took over the schools and acted in place of school boards and
administrators. Today the problem is not de jure segregation (segregation by
law) but de facto segregation (segregation due to other causes). For example,
housing patterns may have developed in such a way as to concentrate the races
in particular areas. Thus schools in these areas would tend to be heavily of
one race.

Private Discrimination

For years the primary tool for combating racism in American society was
the equal protection clause of the Fourteenth Amendment. Beginning with the
Brown decision, legally sanctioned racial segregation throughout society was
invalidated. The more difficult issue was to be private discrimination, which
in 1883 had been upheld by the Supreme Court under the state action doctrine
(see p. 303). The approach taken by the Court was to attack the problem of
private discrimination by expanding the scope of what constituted state ac-
tion. Thus in 1964 the Court held that a private amusement park could not
have blacks who had entered the premises arrested for trespass because the
arrest invoked state action in the aid of racial discrimination. Justice Black’s
dissent in this case indicated, however, that the definition of what constituted
state action could not be expanded much further.

At this point, Congress, through the 1964 Civil Rights Act, intervened to
strengthen efforts to limit private discrimination. The Civil Rights Act was
based not only on the equal protection clause but also on the interstate com-
merce clause. The latter clause gave Congress extensive power over commer-
cial activity, and Congress invoked this power to prohibit racial discrimination
in public accommodations in interstate commerce and in employment. Under
this act, the courts have interpreted Congress’s power very broadly, and few
business establishments are beyond its scope. Thus, expanding the state ac-
tion doctrine has become less important as a means for attacking racial dis-
crimination.



306 Chapter 14

Affirmative Action and Equal Employment

Interpretation of the Civil Rights Act soon became involved in the ques-
tion of how far agencies and employers could go in applying affirmative ac-
tion efforts to remedy past discrimination. Some general principles have
emerged from the numerous cases in this area. The basic principle that the
Supreme Court appears to follow is that an affirmative action plan should not
punish individuals who have not participated in discrimination.

Thus the racially defined quotas set for admission to the medical school
of the University of California at Davis were ruled unconstitutional because
they prevented Alan Bakke, who was better qualified than many of those ad-
mitted under a quota, from being admitted (Regents of the University of Cal-
ifornia v. Bakke, 438 U.S. 265 [1978]). The Bakke case was decided by the
swing vote of Justice Powell, who wrote the opinion of the Court. Powell voted
with four of the justices to declare quotas based on race unconstitutional, but
he also voted with the other four justices to suggest that schools could take
race, socioeconomic background, and other factors into consideration when
they made admissions decisions.

In subsequent decisions involving employment, the Court has examined
the use of quotas in more detail. It has ruled that whites with more seniority
than minorities just hired may not be laid off before those minorities simply
to maintain a proper racial balance in the work force. On the other hand, quo-
tas used on a temporary basis to ensure the hiring of more minorities or to fa-
cilitate their advancement in the workplace have been upheld. These have been
seen as necessary measures to overcome the effects of past discrimination in
a particular area. Permanent quotas based on race, however, would probably
not pass constitutional muster.

Also important in the area of equality of opportunity has been the Equal
Employment Opportunity Commission (EEOC) established under the 1964
Civil Rights Act. This body has the authority to investigate claims of dis-
crimination based on gender, age, and race and to sue in the federal courts for
redress if a settlement cannot be negotiated by other means. Of less impor-
tance, the Civil Rights Commission, which was established in 1957 civil rights
legisiation, has been the source of much controversy because of the ideolog-
ical divisions among its members. Its functions are limited to making studies
and recommendations.

Housing Discrimination

In 1968, Congress also passed an open housing act, which prohibited dis-
crimination in the rental and sale of most housing. In 1974, this was extended
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to include gender discrimination. Enforcement of this act has been hampered
by limited funding.

Gender Discrimination

Like the struggle against racial discrimination, the effort to eliminate dis-
crimination based on gender has made extensive use of the equal protection
clause and the 1964 Civil Rights Act. The Supreme Court has not been will-
ing to apply the equal protection clause as rigorously to gender distinctions as
it has to racial distinctions. Racial distinctions automatically fall into what the
Court has described as a “suspect classification,” meaning that any such dis-
tinction is really almost impossible to justify under the equal protection clause.
The Court has, however, never placed gender distinctions in the same cate-
gory. It has held that such distinctions may be permissible if they bear a ra-
tional relationship to a legitimate state goal. Thus Congress may exempt
women from the military draft system. States may exclude women as guards
in maximum security male prisons, and they may make age distinctions based
on gender for the crime of statutory rape.

Employment

The Supreme Court began to apply the equal protection clause to gender
discrimination in 1971, and since then, a large number of decisions have
helped to define women’s rights. Congress has aided these developments with
supporting legislation. One of the most active areas for legal action has been
employment. Much of this activity has been under Title VII of the 1964 Civil
Rights Act, but other Congressional statutes also protect women'’s rights in
the workplace. The EEOC has been particularly active in prosecuting gender
discrimination and has obtained substantial monetary awards from major in-
dustries. The Supreme Court has also approved the promotion of women over
marginally more qualified men into jobs where there has clearly been a his-
tory of gender discrimination.

An issue of particular controversy has been that of comparable worth in
the treatment of jobs. Americans generally agree that individuals, regardless
of gender, should be paid equally for doing the same jobs. The advocates of
comparable worth, however, carry this position further, arguing that some jobs
held largely by women, such as nursing, should be paid at the same level as
men are paid in comparable jobs. This is obviously a complex issue, and the
Supreme Court has not dealt with it directly, although there are lower court
decisions supporting the concept.
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Abortion

Another highly controversial issue related to the subject of women’s
rights is that of abortion. The Supreme Court entered this thorny thicket in
1973 in the case of Roe v. Wade (410 U.S. 113 [1973]), in which it held that
a woman had a constitutional right to an abortion through the second
trimester of pregnancy. During the third trimester the state could intervene
and prohibit abortion. The justices based this decision on the right of pri-
vacy that they discerned in the due process clause of the Fourteenth Amend-
ment.

Despite repeated attempts to have the Roe decision overturned, the Court
steadfastly continued to affirm it. A majority of the justices have held, how-
ever, that neither the national government nor the states are required to pro-
vide funding for abortions for those who cannot afford the medical expenses.
Also, as Justice Sandra Day O’Connor pointed out in her dissent in Akron v.
Akron Center for Reproductive Health, Inc. (462 U.S. 416 [1983]), medical
technology began to undermine the trimester approach used in the Roe deci-
sion. That decision assumed that viability of the fetus outside the womb be-
fore the end of the second trimester of pregnancy was unlikely. Today,
however, such viability is possible earlier, thus making abortion before the
end of the second trimester of the Roe standard more questionable on both le-
gal and ethical grounds.

Finally, in Planned Parenthood of Southeastern Pennsylvania v. Casey
(120 L. Ed. 2d 674 [1992]), the Supreme Court seems to have brought much
of the abortion debate in the national courts to at least a temporary halt. What
was especially striking about the Casey decision was that three justices—San-
dra Day O’Connor, David Souter, and Anthony Kennedy—who had been crit-
ical of much of Roe v. Wade joined with two other justices to create a new
majority supporting that earlier decision’s declaration of a woman’s right to
an abortion. Despite her personal reservations about the wisdom of the Roe
decision, Justice O’Connor declared that “liberty finds no refuge in a ju-
risprudence of doubt” and concluded that “the very concept of the rule of law
underlying our own Constitution requires such continuity over time that a re-
spect for precedent is, by definition, indispensable.” The fact that the mem-
bership of the Court had changed substantially since the Roe decision was not
a sufficient reason for overturning that precedent. In Justice O’Connor’s view,
to act on that basis would undermine respect for the rule of law and the Court
itself.

At the same time that it affirmed the basic principle of the Roe deci-
sion, the Court modified it substantially in Casey. Justice O’Connor took
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this opportunity to discard the trimester system and to hold that the state
may prohibit abortions after the point of viability but not before that point.
Waiting periods before the performance of the abortion were also approved,
as was the provision of certain forms of counseling to the woman. The
state could also require that unmarried minors have parental consent for
an abortion, .

At this point certain fairly clear minimum standards for abortion have
emerged from the Court’s decisions. First, the state may not prohibit abor-
tion before the point of viability. Second, the state may not prohibit abortion
at all in cases of incest or rape, or where the health of the mother is threat-
ened. Third, the state may not require the father’s notification or consent for
an abortion. There will continue to be cases challenging state and national
efforts to regulate abortion, but it is unlikely that the Court will in the fore-
seeable future uphold any state regulations that do not incorporate these ba-
sic principles.

Recent Issues in Civil Rights and Liberties

Continual technological change and activity by organized interests have
combined to raise difficult civil liberties questions under a constitution whose
authors could not possibly have foreseen the issues involved.

Privacy

The question of the extent to which a right to privacy is provided in the
Constitution remains exceptionally difficult for the Supreme Court. The
Fourth Amendment’s protection against unreasonable search and seizure pro-
vides some privacy protection in the criminal process. But the courts have
moved toward providing substantive privacy protections as well. The prob-
lems in doing this were illustrated in the Griswold v. Connecticut (381 U.S.
479 [1965]) decision, in which the Supreme Court invalidated a Connecticut
statute that prohibited the sale and use of contraceptives. The Court was both-
ered by the enforcement of the prohibition against the use of contraceptives,
arguing that the marital relationship was entitled to privacy protection. Nonethe-
less, the Court could not find a specific protection of this sort in the Constitu-
tion and relied on a “penumbra” around the Bill of Rights. Later, this right to
privacy was also important in the abortion decisions. Its future, however, may
be in some doubt, as the Court’s willingness to find rights not specifically pro-
vided in the Constitution has led to charges of judicial legislating and caused
considerable criticism of the Court.
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Sexual Orientation

Tied fairly closely to the privacy question have been the efforts of gay and
lesbian rights groups to gain constitutional protections for homosexuals and
homosexual activity. The Supreme Court has not been sympathetic to these
endeavors. It has consistently upheld the power of prison authorities to pun-
ish such behavior, and in Bowers v. Hardwick (478 U.S. 186 [1986]) it
specifically rejected the claim that the Constitution provided a fundamental
right for consenting adults to engage in private homosexual activity. States,
of course, remain free to legislate on behalf of homosexuals, and some state
legislatures, executives, and courts have been supportive of gay and lesbian
rights. The outbreak of acquired immune deficiency syndrome (AIDS) has
focused increased attention on homosexual behavior, or alternative life-
styles, primarily in the area of male homosexuality. The national govern-
ment has provided funds for combating the disease. Moreover, the Supreme
Court’s application of Section 504 of the Rehabilitation Act of 1973 to
contagious diseases has opened the possibility that this legislation also pro-
tects AIDS victims from employment discrimination by institutions covered
by it.

Gay and lesbian groups contributed heavily to President Clinton’s cam-
paign and found sympathy for their claims within his administration. This sup-
port was demonstrated by President Clinton’s effort to remove the ban on
homosexuals in the military. After considerable opposition from the military
and Congress to complete removal of the ban, in the summer of 1993 a com-
promise was reached under which inductees into the military were no &:mQ
asked about their sexual orientation and aggressive investigations into the sex-
ual life-styles of military personnel were discouraged. However, open advo-
cacy of homosexuality or engaging in homosexual activity while a member
of the military remained grounds for discharge from service. While the mili-
tary and most members of Congress appeared satisfied with the compromise,
President Clinton himself thought that it did not go far enough toward inte-
grating gays and lesbians into the military, and court challenges to the policy
from gays and lesbians seemed probable.

The Mentally Impaired

The rights of the mentally incapacitated also have received Supreme Court
attention. The Court has held that if an individual is no danger to society and
can function outside a mental institution, that person cannot be institutional-
ized against his or her will. On the other hand, the Court has found no con-
stitutional right to extensive treatment for the institutionalized mentally
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retarded, holding that such individuals are entitled only to that training that
will contribute to their safety and freedom from undue restraint. In this area
the Court has clearly deferred to the judgment of professionals in the mental
health field.

Prisoners

The federal courts also have found themselves dealing with an increas-
ing number of claims from prisoners. The Supreme Court has granted these
individuals the rudimentary due process rights to be informed of charges
against them and to have an opportunity to answer the charges before they
are punished. Additionally, access to legal resources is a basic right of all
prisoners.

Life Extension Issues

An area into which the Supreme Court has not yet ventured in any defini-
tive way, although the lower federal courts and state courts have begun to act,
is the legal definition of what constitutes life within the protections of the Con-
stitution. Two aspects of this issue that pose exceedingly difficult questions are
those revolving around the extension, and definition, of life both at birth and in
old age. Modern technology has reached the point where it is now possible to
keep human beings alive indefinitely even though they are incapable of a voli-
tional functional existence. In most respects decisions in these areas are proba-
bly best dealt with outside the judicial arena, but if the American political
tradition is any indication, the courts will inevitably be drawn into deciding fun-
damental ethical and cultural questions stemming from these controversies.

The Elderly

With the enactment of the Age Discrimination in Employment Act of
1967, Congress indicated its intention to protect workers and job applicants
who are over 40 from discrimination solely because of their age. In 1986 the
act was amended to prevent employers, with some exceptions, from mandat-
ing that their employees must retire at a specified age.

The Disabled

In 1990 Congress passed the Americans with Disabilities Act, which en-
compassed a wide range of disabilities. This act prohibited employment dis-
crimination against the disabled and required access to facilities for them.
Judicial suits requiring the interpretation of this and previous statutes dealing
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with the disabled will undoubtedly increase, and these can be expected to pro-
duce a substantial body of case law defining the rights of the disabled.

This chapter began with examination of individual rights protected by the
Constitution. These include rights in the body of the document and those in
the Bill of Rights and Thirteenth, Fourteenth, and Fifteenth amendments. Pro-
tections in the Bill of Rights have been applied to the states through the due
process clause of the Fourteenth Amendment. Freedom of expression is given
wide latitude today by the courts. The key concepts behind criminal protec-
tions have been the adversary process and the need to preserve an accusato-
rial criminal system.

Attempts to eliminate racial discrimination have given primary impetus
1o the expansion of protection of civil rights. In this area the equal protection
clause has been the most important constitutional basis for action. Since the
1960s, Congress has enacted legislation to give further protection against dis-
crimination. Both constitutional and legislative protections have been ex-
panded to include gender discrimination. Today, major issues remain as to
which groups are entitled to similar protections and to what extent govern-
ments and private organizations may take affirmative action to compensate
for past discrimination.

The courts have been the major force in protecting and advancing civil
liberties and civil rights in America. In this effort they have often had to stand
as barriers to policies supported by the majority. Their position has been that
democracy requires the maintenance of fundamental rights free from major-
ity interference. Minority interests must be allowed the opportunity to exer-
cise free belief and to change the opinions of the majority. Similarly, the
minority interests encouraged by pluralism have increasingly turned to the
courts for protection. The result has been that the judiciary, one of the most
elitist institutions in American government, has been vital in protecting both
basic democratic rights and the forces of pluralism.
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